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LAW, SOCIAL JUSTICE, WOKENESS AND THE
PROTESTS:
WHERE DO WE GO FROM HERE?
DistinguishedPanelists*
Hon. Kenneth Lee: Good morning, or good afternoon, wherever you
may be. My name is Ken Lee, and I sit on the U.S. Court of Appeals for
the Ninth Circuit. 1 I will be moderating the first showcase panel, "Law,
Social Justice, Wokeness and the Protests: Where Do We Go From Here?"
This is obviously a very timely topic, and today we are privileged to have
a rock star panel. I'd like to say that this panel is like the law professor
version of a Guns N' Roses reunion, except that people here will actually
start the show on time.
I don't want our panelists to feel too old, but I will say that when I
was in college and law school in the '90s, I read their articles and books.
They weren't assigned in classes, but people told me to read them. And
when I did, I learned a lot from them. So, I'm honored to moderate this
panel.
I will introduce our panelists by alphabetical order. First, we have
Professor

Randy

Barnett.

He is the Patrick Hotung Professor

of

Constitutional Law at Georgetown and Director of the Georgetown Center
for the Constitution. 2 For those libertarians watching out there, Professor
Barnett is very well known. He is the Axl Rose of the libertarian
movement, and I say that in the best way possible. He has been involved
in key Commerce Clause cases ranging from Gonzales v. Raich, the
medical marijuana case, to more recently NFIB v. Sebelius, the Affordable
Care Act case. 3
This panel was held on November 12, 2020, during the 2020 National Lawyers
Convention that was held virtually. The panelists included: Professor Randy E. Barnett,
Patrick Hotung Professor of Constitutional Law, Georgetown University Law Center;
Professor Randall Kennedy, Michael R. Klein Professor of Law, Harvard Law School; Mr.
Eugene B. Meyer, President and CEO, The Federalist Society (representing Professor John
0. McGinnis); Professor John 0. McGinnis, George C. Dix Professor of Constitutional Law,
Northwestern Pritzker School of Law; Professor Nadine Strossen, John Marshall Harlan II
Professor of Law, Emerita, New York Law School and Former President, American Civil
Liberties Union; moderated by Hon. Kenneth K. Lee, United States Court of Appeals for the
Ninth Circuit. This article is not a verbatim transcript of the discussion. The statements and
questions have been edited for brevity and clarity.
1
Lee, Kenneth Kiyul, FED. JUD. CTR., https://www.fjc.gov/history/judges/leekenneth-kiyul (last visited Feb. 3, 2021).
2
Randy E. Barnett, GEO. L., https://www.law.georgetown.edu/faculty/randy-ebarnett/ (last visited Jan. 18, 2021).

3 Id.
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Next, we have Professor Randall Kennedy. He is the Michael R. Klein
Professor of Law at Harvard Law School. 4 He is a prolific author who has
written for both scholarly and lay audiences. 5 His book, Race, Crime, and
the Law, won the 1998 Robert F. Kennedy Book Award. 6 And I can say it
is one of these books that will open your eyes and challenge your
assumptions, no matter what your views may be.

We also have Professor John McGinnis. He is the George C. Dix
Professor in Constitutional Law at Northwestern Law School. 7 He was the
deputy assistant attorney general in the Office of Legal Counsel at the
Department of Justice under President Reagan and President Bush from
1987 to 1991.8 Unfortunately, due to an emergency, he couldn't make it
today. But fortunately for us, Eugene Meyer is here, and he will read
Professor McGinnis's remarks.

Finally, we have Professor Nadine Strossen. She is the John Marshall
Harlan II Professor of Law, Emerita, at New York Law School. 9 She was

previously the President of the ACLU for almost two decades, 10 and she is
one of the preeminent defenders of free speech and the First
Amendment.1 1 Her book, Defending Pornography:Free Speech, Sex, and
the Fight for Women's Rights, was named as a notable book by The New
York Times. 12 So before we even start the panel, we've already had our
share of sex, drugs, and rock and roll.
I want to start off with Professor Kennedy. I will pose a question for
him to answer and then have his presentation. I think everyone has seen
the disturbing video of George Floyd, and that was obviously the
immediate impetus for the protests and social movement. My question to
you is, is there something broader that has caused this social movement
and the protests? If so, is the movement an appropriate reaction to that or
an excessive reaction?

4 Randall L. Kennedy, HARv. L. SCH., https://hls.harvard.edu/faculty/directory/104
70/Kennedy (last visited Jan. 18, 2021).

5
6
7

Id.
Id.
John O. McGinnis, Nw. PRITZKER SCH. OF L., https://www.law.northwestern.edu/

faculty/profiles/JohnMcGinnis/ (last visited Jan. 18, 2021).
8

Id.

Nadine Strossen, N.Y. L. SCH., https://www.nyls.edu/faculty/nadine-strossen/ (last
visited Jan. 19, 2021).
9

10

Id.

Press Release, ACLU, Civil Liberties Luminary Nadine Strossen to Step Down as
ACLU President (May 16, 2008), https://www.aclu.org/press-releases/civil-liberties-lumi
nary-nadine-strossen-step-down-aclu-president.
12
Nadine Strossen, supra note 9.
11
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Prof. Randall Kennedy: Judge Lee, thank you very much. And I'd
like to thank all who have participated in making this forum available and
issuing the invitation to me. As you indicated, Judge Lee, the immediate
cause of the protest was police violence against the citizenry. 13 The killing
of George Floyd, though horrendous, was not exceptional. 14 It was part of
an all too familiar pattern of police misconduct that has been inadequately
addressed by the legal system. 15
You asked me whether there was more to it than that. Yes, indeed,
there is more to it than that. Behind this problem of policing is the fact
that we live in a society in which, along every index of social life, people of
color get the short end of the stick. I don't care if we're talking about
educational resources.16 I don't care if we're talking about access to
medicine. 17 I don't care if we're talking about risk of incarceration. 18 I don't
care if we're talking about risk of victimization by criminals. 19
We live in a society in which there is a clear racial hierarchy, 20 and
many people of various racial backgrounds are standing up and are saying
that they're tired of it and want an end to pigmentocracy. 21

13 April Frazier Camara, Facing Our Silence and History on Race, 35 CRIM. JUST.,
Fall 2020, at 1.
14 Id. ("State-sanctioned violence against Black people did not begin with the killing
of George Floyd, but rather it is a part of a long legacy of brutality that started with slavery
and currently exists within the criminal legal system.").
15
Id.; see also Anna Spain Bradley, Human Rights Racism, 32 HARv. HUM. RTS. J. 1,
2 (2019) ("The United States offers a sad example where, despite anti-discrimination laws
and equal protection rights, the government has failed to protect its people from racism.").
16
See Stacy Hawkins, Race-ConsciousAdmissions Plans:An Antidote to Educational
Opportunity Hoarding?, 42 J. COLL. & UNIV. L. 151, 156-57 (2017) (arguing that, despite
legal guarantees for equal access to educational opportunities, minority students face a
"racially segregated and unequal system of public education" due to "opportunity hoarding").
17
Brian D. Camozzi, Health Care Access, 11 GEO. J. GENDER & L. 443, 473 (2010).
18
See THE SENT'G PROJECT, REPORT OF THE SENTENCING PROJECT TO THE UNITED
NATIONS SPECIAL RAPPORTEUR ON CONTEMPORARY FORMS OF RACISM, RACIAL
DISCRIMINATION, XENOPHOBIA, AND RELATED INTOLERANCE 1, 1 (2018), https://www.sent

(reporting that African
encingproject.org/publications/un-report-on-racial-disparities/
Americans are 5.9 times more likely to be incarcerated than white Americans).
19
See Race, Ethnicity, and the Criminal Justice System, AM. SOCIO. ASS'N, Sept.
2007, at 1, 4, https://www.asanet.org/sites/default/files/savvy/images/press/dos/pdf/ASARa
ceCrime.pdf (reporting that black people were six times more likely to be murdered than
white people in 2002).
20
Miri Song, Introduction: Who's at the Bottom? Examining Claims About Racial
Hierarchy, 27 ETHNIC & RACIAL STUD. 859, 861-63 (2004).
21
See Kanyakrit Vongkiatkajorn et al., Voices of Protest, WASH. POST (June 4, 2020),
https ://www.washingtonpost.com/graphics/2020/national/protesters-george-floyd/
(transcribing the statements of individuals from various backgrounds and ethnicities who
participated in the racial justice protests).
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Now, the protest took many forms. There were marches. 22 There were
vigils. 23 There were petitions. 24 Most of the protest was peaceful. 25 Most of

the protest was very admirable. Again, you had people from all walks of
life, all ages, and all complexions standing as one in every region of the
United States, saying, "That's right. Black lives do matter." They
expressed a desire for a polity in which the agents of law and order handle
everybody with respect.
Now, were there problems with some of the protests? Yes. There was
some violence. 26 Sometimes there was more than just a little bit of
violence. Sometimes there was a lot of violence. 27 Was there some
criminality mixed in? Yes, there was. 28 Should this be criticized? Yes, it
should be criticized. And there were many people in the protest movement
who criticized the arson and the looting because they knew that those
actions would be used against the protest movement. 29 They did not want
to see their protest movement besmirched by people acting in an
undisciplined, indeed, criminal way.30
22

Nicole Chavez et al., Tens of Thousands March in Largest George Floyd Protests

So Far in the US, CNN, https://www.cnn.com/2020/06/06/us/us-george-floyd-protestssaturday/index.html (June 6, 2020, 10:42 PM).
23 Tad Walch, More than 1,000 DemonstratorsHold Vigil for GeorgeFloyd on Balmy
Night in Provo, DESERET NEWS (June 5, 2020, 7:55 PM), https://www.deseret.com/utah
/2020/6/5/21279796/demonstrators-provo-protesters-george-floyd-black-lives-matter.
24
Simret Aklilu, Petitions for GeorgeFloyd and Breonna Taylor Are the Most Signed
Pleas ofAll Time at Change.org, CNN, https://www.cnn.com/2020/12/24/us/petitions-changeorg-2020-trnd/index.html (Dec. 24, 2020, 4:04 PM). More than 19 million people signed a
petition at Change.org demanding "Justice for George Floyd," making it the largest petition
in the website's history. Id.
25
Roudabeh Kishi & Sam Jones, Demonstrations & Political Violence in America:
New Data for Summer 2020, ACLED (Sept. 3, 2020), https://acleddata.com/blog/2020
/09/03/demonstrations-political-violence-in-america-new-data-for-summer-2020/ (reporting
that nearly 95% of demonstrations involved peaceful protestors).
26
See Bradford Betz, George Floyd Unrest: Riots, Fires, Violence Escalate in Several
Major Cities, Fox NEWS (May 31, 2020), https://www.foxnews.com/us/george-floyd-citiesbrace-riots-national-guard-troops-mobilize (describing how the National Guard was
mobilized to deal with civil disturbances in twenty-four states and the District of Columbia).
27
Id. (describing how rioters threw Molotov cocktails, defaced buildings, and looted
businesses in Washington, California, and New York).
28
See Meryl Kornfield et al., Swept Up by Police, WASH. POST (Oct. 23, 2020),
https://www.washingtonpost.com/graphics/2020/investigations/george-floyd-protesters-arre
sts/ (reviewing data on more than 2,600 arrests following the protests and finding that
twenty-two percent of those arrests related to violent crimes); see also Kaelan Deese,
Vandalism, Looting Following Floyd Death Sparks at Least $1B in Damages Nationwide:
Report, HILL (Sept. 16, 2020, 3:43 PM), https://thehill.com/homenews/news/516742-van
dalism-looting-after-floyd-death-sparks-at-least-1-billion-in-damages-report
(finding that
nationwide looting and vandalism in the wake of George Floyd's death resulted in
catastrophic insurance losses in multiple states).
29
Anthony L. Fisher, Destruction Swings at the System, but the Punch Lands on
Peaceful Protestors, BUS. INSIDER (June 14, 2020, 9:37 AM), https://www.businessinsider
.com/george-floyd-peaceful-protests-looting-riots-destruction-righteous-cause-2020-6.
30 Id.
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And there were plenty of people who were friends of the protest who
criticized violence, criticized looting, criticized arson.31 I include myself
among that group. But the dysfunctional aspects of the protest and the
degradation of the protest, should not be used to besmirch the protest
movement in general because it seems to me that the protest movement,
in general, was quite good.

Final two points. One, I am speaking at a Federalist Society meeting,
and I have to say that I was disappointed by the paucity of voices from the
conservative side that spoke up against the abuse of the citizenry by
police. I was disappointed by the paucity of voices that spoke up against

the culture of impunity that so often allows police officers to engage in
misconduct of various sorts, including racist misconduct, and not be held
accountable for it. I was disappointed in the paucity of conservative voices
that I heard speaking up against governmental encroachment on freedom
of expression and liberty of the press.
Finally, the question is, where do we go from here? I hope where we
move towards is an embrace of certain policies that The Federalist Society
purports to champion. 32 One is limited government. Good. Another is
transparency in government. Good. Another is attentiveness to the
problem of corruption and abuse by government officials. Good. There is
no place in American life where those policies can be put to better use than
with respect to the administration of criminal justice, particularly the
imperative need to put the police under more spotlight and more effective
regulation.
Thank you very much. I look forward to our discussion. Professor
Strossen?
Prof. Nadine Strossen: Thank you so much, Randy. I echo so much
of what you said. And as we have been reminiscing, about thirty years ago,
we both shared the podium at another Federalist Society National
Lawyers Convention.33 For me, I've been honored and pleased to speak at
so many of these conventions. It's become like a fall tradition. And I, in
31 Id.; see also Randall Kennedy, The GeorgeFloyd Moment: Promise and Peril, AM.
PROSPECT (June 19, 2020), https://prospect.org/civil-rights/george-floyd-moment-promiseand-peril/ (describing looting and violence as "hooliganism" that is used to besmirch peaceful
protests).
32 About Us, FEDERALIST SOC'Y, https://fedsoc.org/about-us (last visited Jan. 24, 2021)
("[The Federalist Society] is founded on the principles that the state exists to preserve
freedom, that the separation of governmental powers is central to our Constitution, and that
it is emphatically the province and duty of the judiciary to say what the law is, not what it
should be.").
33 Symposium, Speeches from The Federalist Society Fifth Annual Lawyers
Convention: Individual Responsibilityand the Law, 77 CORNELL L. REV. 955, 964-90 (1992)
(transcribing the Entitlements, Empowerment, and Victimization panel that Professor
Kennedy and Professor Strossen spoke on in 1991).
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turn, have a tradition, which is starting by reminding you of the Federalist
Society's founding principles. The very first principle listed on its website
is "the state exists to preserve freedom." 34 Sounds like it comes straight
from the ACLU playbook.3 5
And I have to share the anecdote, as I also regularly do, that in 1995,
I was on a panel for a Federalist Society event with one of your founding
fathers, Irving Kristol, and he was horrified that that was a founding
principle.3 6 And I've written down what his words were. He said, "I am
shocked to discover that [T]he Federalist Society seems to have said
somewhere that the State exists to preserve freedom. The Federalist
Society should call a meeting immediately and change that." 37
So that was in 1995, and every time I speak at a Federalist Society
event, I go to the website to make sure you have not changed that
principle. And indeed, I was happy to see that you had not, and you
continue to repeat and endorse the principles of freedom, limited
government, and robust open discourse. 38
I also saw on your website that the "About Us" section, which I visited
this morning, includes a couple dozen testimonials from very ideologically
diverse leaders, including people holding very important titles such as
United States President, Vice President, Supreme Court Justice, and
Attorney General.39 But I also noticed that of all of these endorsers, there
is only one who is quoted not once, but twice. And it happens to be
somebody named Nadine Strossen.40
So with all seriousness and sincere great respect, this year, above
others, I am especially grateful for the platform of this important
convention and this influential organization because I want to follow in
Randy's footsteps in urging you, Federalist Society leaders and members,
conservatives and libertarians, to do what I and other liberals have been
trying to do, which is to speak out against any attack on individual
freedom, the rule of law, other forms of illiberalism, whenever and
wherever we see it, especially when it comes from our ideological allies.
With that in mind, I'd like to quote an op-ed that came out today,
written by Jonathan Zimmerman, who is a professor at the University of
34

About Us, supra note 32.
35 About the ACLU, ACLU, https://www.aclu.org/about-aclu (last visited Jan. 28,
2021) (stating that the ACLU works "to defend and preserve the individual rights and
liberties that the Constitution and the laws of the United States guarantee everyone in this
country").
36 Symposium, Federalist Society Symposium, 1 MICH. L. & POL'Y REV. 325, 305-47
(1996) (transcribing the Due Process and Public Education panel that Professor Strossen
and Professor Kristol spoke on in 1995).
37 Id. at 325.
38
About Us, supra note 32.
39 Id.
40

Id.
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Pennsylvania. 41 He is quoting from Joe Biden's wonderful speech on
Saturday where he said, "It is time to put away the harsh rhetoric, lower
the temperature, see each other again, listen to each other again[.] .

.

. Let

this grim era of demonization in America begin to end here and now." 42
And I was so struck by his use of that word "demonization" because
that is a term that was used both by conservative icon Robbie George and
progressive icon Cornel West in the wonderful dialogue they had at your
convention right before us.43 But people like Jon and I are depending on
our conservative and libertarian colleagues in The Federalist Society to do
what we have been doing, which is complaining when illiberalism
flourishes among our ideological allies. Jon, who consistently describes
himself as a liberal Democrat, went on to say, "Most people at colleges and
universities probably interpreted this remark as an attack on President
Donald Trump .... But I heard it differently: as a critique of us. Instead
of challenging Trump's illiberal spirit, we imitated it."44
And then he gives some sad examples that are bolstered by a
consistent public opinion survey about an air of illiberalism very prevalent
on campuses as well as other sectors of our society of people feeling afraid
to express their views on the most important issues, including the crucial
issues that Randy flagged in his remarks. 45 So I am trying to do it
especially when I find people with whom I share liberal policy goals are
using illiberal means to advance those goals. And I wish that The
Federalist Society would use your very important voice and influence to
do likewise because what a difference it would make if every single one of
us did that, evenhandedly and consistently.
Now, I want to say, starting with the charge or the topic description
that we were given for this panel, that I have a little bit of a bone to pick
because I think it was written in such a way that suggested that the
problems are coming only from the left or predominantly the left and from
social justice advocates. For example, a key sentence says, "[F]or some

41
Jonathan Zimmerman, When Biden Said 'Put Away Harsh Rhetoric,' He Was
Talking About All of Us, Even Us Liberals, DALL. MORNING NEWS (Nov. 12, 2020, 1:30 AM),

https://www. dallasnews.com/opinion/commentary/2020/11/12/when-biden-said-put-away-ha
rsh-rhetoric-he-was-talking-about-all-of-us-even-us-liberals/.
42 Id.
43 See Showcase Discussion:A Discussion with ProfessorsRobert George and Cornel
West on Freedom of Speech, Freedom of Thought, the Black Lives Matter Movement, and the
Cancel Culture, FEDERALIST SOC'Y, at 42:20, https://fedsoc.org/conferences/2020-nationallawyers-convention#agenda-item-showcase-discussion (last visited Jan. 31, 2021) ("People
are made to feel they're under pressure to demonize people on the other side. That
demonization has itself become a kind of loyalty test.").
44 Zimmerman, supra note 41.
45 Id.; see supra text accompanying notes 14-32.
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social justice advocates[,] the concepts of the rule of law, justice, reason[,]
and discussion all are suspect at best and tools of oppression at worst." 46
Yes, that's true, as Jon Zimmerman had said and as I have very often
said myself. But we have to recognize that this is a problem that is coming
from the conservative right end of the spectrum as well. And it's really
important for those of us on either end to be especially brave in criticizing
our ideological allies for two reasons. One is because we have more
standing to persuade them, and second, because that gives us more
credibility when we level the same constructive criticism against our
ideological adversaries.
So in that spirit, I signed the Harper's letter this summer, which was
quite controversial. 47 I also wrote an essay about cancel culture, which is
very critical of left-wing cancel culture which is going to be published by
the American Council of Trustees and Alumni. 48 And I want to give a
shout-out to the person there who did the most work on it, Jonathan
Pidluzny, who is a big fan of The Federalist Society and is probably
attending this convention.
I'd also like to, given the conservative orientation of FedSoc, cite a
prominent conservative who made this critique about current
conservatism, that there is too much illiberalism in it. I'm speaking about
New York Times columnist Bret Stephens in a column he wrote on October
30 called "Goodbye PrincipledConservatism."4 9
He says,

[W]hat today's debased conservatism now boils down to is antiliberalism.

. .

. But anti-liberalism is not conservatism. At its

principled best, conservatism holds that liberal ends-the right
of the individual to enjoy the maximum degree of freedom
compatible with the right of his neighbor to do the same-are
best secured by conservative means[.]
This includes "the habits of a free mind."5 0

&

46
Showcase Panel L Law, Social Justice, Wokeness, and the Protests: Where Do We
Go From Here?, FEDERALIST SOC'Y, https://fedsoc.org/conferences/2020-national-lawyersconvention#agenda-item-showcase-panel-i (last visited Feb. 1, 2021).
47 A Letter on Justice and Open Debate, HARPER'S MAG. (July 7, 2020),
https://harpers.org/a-letter-on-justice-and-open-debate/; see also Jennifer Schuessler
Elizabeth A. Harris, Artists and Writers Warn of an Intolerant Climate,'Reaction Is Swift.,
N.Y. TIMES https://www.nytimes.com/2020/07/07/arts/harpers-letter.html
(detailing the
responses to the letter) (Aug. 10, 2020).
48
Nadine Strossen, Resisting Cancel Culture, AM. COUNCIL TRS. & ALUMNI, Nov.
2020, at 1-2.
49 Bret Stephens, Goodbye Principled Conservatism, N.Y. TIMES, https://www.nyt
imes.com/2020/10/30/opinion/donald-trump-conservatism.html (last visited Feb. 1, 2021).
50 Id.
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Again, right out of the Fed Soc playbook, as we've seen. Bret then goes on
to say, "Anti-liberalism, by contrast, [employs] illiberal means," including
"the delegitimization of people, laws, and norms that stand for the ideals
of an open society." 51
And unfortunately, we've seen too many attacks on those ideals from
liberals and conservatives alike. If you want chapter and verse and
specific examples, I commend to you the website of FIRE, the Foundation

for Individual Rights and Education, which is very good at keeping track
of attacks on all ideas from conservatives and liberals alike. 52
Yes, too many Antifa and other left-wing protesters have engaged in
violence, 53 but it's also true that too many police officers have engaged in
violence, not only against peaceful protesters, 54 but also against
journalists, 55 legal observers, 56 and medics. 57 Yes, some campus diversity
programs undermine intellectual freedom if they aim to inculcate certain
ideas about antiracism and white privilege, but intellectual freedom is
also undermined when officials pressure schools to abandon their chosen

51

Id.

See generallyLatest News, FIRE, https://www.thefire.org/(last visited Feb. 2, 2021)
(tracking news stories about free speech and other rights on college campuses).
53 Betz, supra note 26; see also Nancy Amons, ANTIFA Activist Talks About Rioting,
Arson at Nashville Historic Courthouse, NEWS 4 NASHVILLE (July 13, 2020), https://www.ws
mv.com/news/antifa-activist-talks-about-rioting-arson-at-nashville-historic-courthouse/arti
(discussing a self-described ANTIFA
cle_85f33d3e-c540-1lea-a28f-ff644b47clcc.html
activist and anarchist who participated in the riots and condoned the violence); see also Press
Release, William P. Barr, Attorney General William P. Barr's Statement on Riots and
Domestic Terrorism (May 31, 2020), https://www.justice.gov/opa/pr/attorney-general-willi
am-p-barrs-statement-riots-and-domestic-terrorism (transcribing Attorney General Barr's
statement that "[t]he violence instigated and carried out by Antifa and other similar groups
in connection with the rioting is domestic terrorism and will be treated accordingly").
64 Adam Gabbatt, Protests About Police Brutality Are Met With Wave of Police
Brutality Across US, GUARDIAN (June 6, 2020), https://www.theguardian.com/usnews/2020/jun/06/police-violence-protests-us-george-floyd;
Tom Jackman & Carol D.
Leonnig, National Guard Officer Says Police Suddenly Moved on Lafayette Square Protesters,
Used 'Excessive Force'Before Trump Visit, WASH. POST (July 27, 2020, 7:35 PM), https://ww
w.washingtonpost.com/nation/2020/07/27/national-guard-commander-says-police-suddenlymoved-lafayette-square-protesters-used-excessive-force-clear-path-trump/.
55 See Laura Hazard Owen, U.S. PoliceHave Attacked Journalistsat Least 140 Times
Since May 28, NIEMANLAB (June 1, 2020, 9:53 AM), https://www.niemanlab.org/2020/06/we
ll-try-to-help-you-follow-the-police-attacks-on-journalists-across-the-country/ (documenting
reports of widespread violence against journalists).
56
See Press Release, Christopher Pioch et al., Statement on Detention of Legal
Observers, N.Y.C. BAR (June 17, 2020), https://www.nycbar.org/media-listing/media
/detail/statement-on-detention-of-legal-observers (describing how legal observers have been
targeted by police with tear gas, pepper spray, and rubber bullets).
67 See Jonathan Pedneault, Police Targeting 'StreetMedics'at US Protests, HUM. RTS.
WATCH (June 17, 2020, 4:32 PM), https://www.hrw.org/news/2020/06/17/police-targetingstreet-medics-us-protests (describing the tear gas, projectiles, and other physical force used
against "street medics").
52

REGENT UNIVERSITY LAW REVIEW

324

[Vol.

33:315

curriculum and instead to adopt a so-called patriotic curriculum with
other fixed ideas about important issues such as race.
Now, surveys indicate that most Americans do support the classic
liberal principles of freedom of speech and open discourse. 58 It's just that
we have not been speaking up nearly as much as the opponents, the
illiberals, on either end of the political spectrum. And that is a perfect
segue to the question that we were asked to address, which Randy
answered as well, what are possible, desirable responses to these
challenges?
And here, I'm going to double down again on the opportunity and the
responsibility that Fed Soc has with such an unparalleled network of
representation on campuses all across the country, with lawyers chapters,
thousands of members in government, in civil society, in the legal system.
If every single one of you would raise your voices at every opportunity to

challenge a departure from your principles, that would make an enormous
difference.
And let me just underscore from a fairly recent perspective I have on
The Federalist Society, something else that you can do on campus that
will be wonderful, not only on campus, but beyond. For many decades now,
throughout your existence, I've been speaking at national conventions.
But in the last few years, I actually became approved to be on your list of
available speakers for the campus lecture circuit. And I've spoken at
dozens of campuses at the behest of The Federalist Society in the last few
years. 59 In fact, as recently as this morning, I was communicating with
Angela Coco, who is a leader of Fed Soc at the University of Michigan Law
School about making a virtual appearance on her campus.
And that has really increased my respect and hope for the positive
role that Fed Soc can play because the inviting campus chapter is
encouraged to line up at least one other speaker with a different
perspective. 60 It is also recommended to seek to co-sponsor the event with
other organizations that have different perspectives on the issues. 61 It is

58
Nw. UNIV., TRUST IN U.S. NEWS MEDIA 9 (2020), https://magazine.medill.north
western. edu/wp-content/uploads/2020/07/NUQ-Trust-in-U. S.-Media-Report_09July2020.pd
f (reporting that ninety-one percent of Americans agree free speech is a value that makes
America great); see also Richard Wike & Shannon Schumacher, 1. Attitudes Toward
Democratic Rights and Institutions, PEW RScH. (Feb. 27, 2020), https://www.pewresearch
.org/global/2020/02/27/attitudes-toward-democratic-rights-and-institutions/ (reporting that
seventy-seven percent of Americans hold the right to speak without government censorship
in high regard).
59 Prof. Nadine Strossen, FEDERALIST Soc'Y, https://fedsoc.org/contributors/nadinestrossen (last visited Feb. 2, 2021) (listing Professor Strossen's past speaking events with
The Federalist Society).

60

FEDERALIST
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Id. at 28.

Soc'Y, HOW

TO FORM & RUN A STUDENT CHAPTER 27 (2019).

LAW, SOCIAL JUSTICE, WOKENESS AND THE PROTESTS

2021]

325

required to encourage attendance so it's not just preaching to the choir.62
And this has worked out beautifully in my experience.
So, I would suggest to all the campus leaders, Angela and others who
are listening out there, use this opportunity to discuss the kinds of issues
that Randy and I talked about. Line up forums with the Black Law
Students Association, with the American Constitution Society, ACLU
chapters, students who are interested in criminal law reforms. I think
everybody shares the same underlying goals. That's proven by your
mission statement. But we deserve to have robust discussions about the
appropriate means.

I look forward to continued, renewed support in practice, consistently
and evenhandedly, in support of the positive mission statement of The
Federalist Society. And now I hand it off to John McGinnis, who is not
here in person but whose words will be delivered with passion by Eugene
Meyer.

Eugene Meyer:63 Thank you, Nadine. And thanks, Randy. John, I
know, very, very much regrets not being here. And these are his words,
not mine, although I no doubt agree with many of them.
The rule of law and the American tradition of government depend on
the surrounding culture, 64 and that culture is one of capacious liberalism,
liberalism in a philosophical, not a partisan sense. That culture includes
a structure built on individual rights (rather than group interests),
personal responsibility, and freedom of speech. 65
So, what are the social movements that threaten this culture today?
They go by a variety of names, such as "wokeism"66 and "the successor
ideology." 67 At a high level of generality, their dogma goes like this: Some
group has been systematically oppressed, not only by the government but
society at large, and that oppression is the sole cause of their desperate
plight. 68
Antiracism is an example of the structure of this thinking. Its leading
publicist and best-selling author, Ibram X. Kendi, has stated that "racial

62

Id. at 29.

63

The following remarks were first published in written format.
Francis Cardinal George, Law and Culture, 1 AVE MARIA L. REV. 1, 2-4, 9, 16-17

64

(2003).
65

EAMONN BUTLER, CLASSICAL LIBERALISM -A

PRIMER 4-6 (2015).

Richard M. Reinsch II, One Nation, Under Woke, LAW & LIBERTY (Oct. 6, 2020),
https://lawliberty.org/one-nation-under-woke/.
67 See Ross Douthat, The Tom Cotton Op-Ed and the Cultural Revolution: How
Liberalism, and the Liberal Media, Are Changing Before Our Eyes, N.Y. TIMES (June 12,
2020),
https://www.nytimes.com/2020/06/12/opinion/nyt-tom-cotton-oped-liberalism.html
(defining "successor ideology" as a movement away from previous liberalistic ideas whose
ideology is still in the process of being developed).
68
Reinsch, supra note 66.
66
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discrimination is the sole cause of racial disparities in this country and in
the world at large." 69 All that has gone before is tainted, and society should
be completely remade to reflect this essential truth.
This kind of ideology poses a serious threat to the rule of law. First,
begin with the rights-bearing status of the individual. The Declaration of
Independence depends on the moral claim that all are created equal, and
thus, individuals are equal before the law. 70 People should not enjoy legal
privileges because they are members of a class as nobility and clergy
enjoyed before the rise of liberalism. 71 Moreover, the individual
identification under law makes it harder for groups to use politics to
oppress other groups. 72 This barrier helps preserve equality of individuals
under the law. 73
But a social justice movement that focuses on the group rather than
the individual inevitably subordinates individual rights. 74 Exhibit A
includes the rules on tribunals on sexual assault on campus where the
education department took away core protections from the accused,
including access to a neutral tribunal and right to cross examination. 75 To
be clear, the impulse to prevent sexual abuse is wholly laudable, but the
dogmatic structure of a movement that wants to vindicate women against
patriarchy transformed reform into a threat to individual rights.
Second, such movements even create distortions in fact-finding as
well as the content of law. When Michael Brown was killed in Ferguson,
the story was told that he was a victim of police racism who was shot with
his hands in the air, an event which inspired the slogan "Hands up, don't

69 IBRAM X. KENDI, STAMPED FROM THE BEGINNING: THE DEFINITIVE HISTORY OF
RACIST IDEAS IN AMERICA 10 (2016).

Alan G. Lance, Patriotism,ADVOC., Dec. 2001, at 10, 11.
See Steven G. Calabresi & Abe Salander, Religion and the Equal ProtectionClause:
Why the Constitution Requires School Vouchers, 65 FLA. L. REV. 909, 942 (2013) (discussing
how the states banned giving nobility titles to citizens); Marci A. Hamilton, Religious
Institutions, the No-Harm Doctrine, and the Public Good, 2004 BYU L. REV. 1099, 1132-33
(2004) (discussing how clergy members received benefits because of their position in
England, such as avoiding the death sentence and being tried in their own courts).
70

71

72

See AARON RHODES, How "COLLECTIVE HUMAN RIGHTS" UNDERMINE INDIVIDUAL

HUMAN RIGHTS 18-19 (2020) (discussing how "individual rights compel states, and other
people, to respect individuals as having sovereignty over their lives").
7 Id. at 18.
7" See RHODES, supra note 72, at 4 (stating that group rights mean that a person's
rights cannot be advocated unless the entire group's rights can).
7

See Dear Colleague Letter: Sexual Violence, Russlyn Ali, Office for Civil Rights,

&

U.S. Dep't of Educ. (Apr. 4, 2011), at 12, https://www2.ed.gov/about/offices/list/ocr
/letters/colleague-201104.pdf (discouraging the use of cross-examination by students for fear
of traumatization); Manning Peeler, Note, Seeking Clarity in the Title IX Confusion: CrossExamination Requirement in Title IX Hearings Under Due Process, 10 WAKE FOREST J.L.
POLY 351, 354-55 (2020) (discussing how cross-examination was discouraged under
Obama's administration but was made a requirement under Trump's administration).
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shoot!"76 It took the Obama Justice Department's report to show that this
story was untrue, exonerating the officer legally, although he has never
been cleared in the eyes of the social justice movement. 77
At my law school, the administration nevertheless continues to
display a photograph taken at a school demonstration about this incident
of people with their hands in the air.78 It is imperative to the rule of law
that facts not be subordinated to an overarching, totalizing social
narrative.

Third, personal responsibility is also bound up with the rule of law. 79
In part, that's because people take responsibility for themselves only when
they can plan, and they can plan only when they know the rules of the
game. In part, that's because a government that's large enough to absolve
people of individual responsibility is so powerful that the rule of law
cannot constrain it.

But to proclaim that some form of systematic oppression is the cause
of all disparities between identity groups undermines this premise. The
theory of antiracism articulated by Kendi is an example. It uses racial
identity and claims of systematic oppression to rob individuals of agency. 80
It releases individuals from responsibility, both the reported victims and
the perpetrators.81 It is also false. Complex social phenomena in a free
society rarely, if ever, have a single cause.
Of course, there's nothing wrong with arguing that specific social
practices brought into being by the collective decision of some individuals
are responsible for bad outcomes. That's a program of potentially useful
reform to eliminate such practices. But unless that empirical work is done,
this new utopian movement thwarts rather than promotes social reforms.
Fourth, a culture of freedom of speech and tolerance for dissenting
views is also necessary to the rule of law and justice, allowing critique of

76
Michelle Ye Hee Lee, Hands Up, Don't Shoot'DidNot Happen in Ferguson, WASH.
POST (Mar. 19, 2015, 3:00 AM), https://www.washingtonpost.com/news/fact-checker/wp/
2015/03/19/hands-up-dont-shoot-did-not-happen-in-ferguson/.
77
Id.; Memorandum from the Dep't of Just. Rep. Regarding the Crim. Investigation
into the Shooting Death of Michael Brown by Ferguson, Missouri Police Officer Darren
Wilson 8, 83 (Mar. 4, 2015).
78

See Jack Silverstein, Black Law Student Groups Find Ways to Support Ferguson,

New
York Protestors, CHI. DAILY L. BULL. (May 14,
2015, 6:04 PM),
https://www.chicagolawbulletin.com/archives/2014/12/12/law-schools-protests-12-12-14
(discussing how Northwestern Law School students organized a photo shoot to support
Michael Brown).
79
See Michael B. Brennan, The Lodestar of PersonalResponsibility, 88 MARQ. L. REV.
365, 365-66, 369-70 (2004) (discussing different reasons why the law needs to hold people
responsible for their actions).
80
KENDI, supra note 69, at 457-58.
81
Id.
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both current law and future reform. 82 But some of the social movements
have no interest in free speech because they are dogmatically sure of their
own truth. It is hardly an accident that James Damore, an engineer at
Google, was fired when he called attention to plausible reasons other than
discrimination that account for the lower proportion of women in
computer science. 83 If one begins with the incontrovertible truth that
systematic discrimination is the cause of all disparities, free exchange is
unwelcome because give and take can lead to an appreciation of
complexity, not sloganeering.

Universities have historically transmitted the culture of capacious
liberalism from one generation to the next. 84 Their core form of liberalism
is epistemic-an openness to ideas and argument-even against the

consensus, so that the truth about the world can be discovered. 85 Here,
too, facts must not be subordinated to an official narrative. Universities
have previously faced dangers of epistemic closure because professors
were overwhelmingly of one ideology, left liberal.86 But only recently have
university administrations themselves increased that danger by taking
institutional positions. For example, many schools like my own law school
have now labeled themselves antiracist. 87 But antiracism is an
encompassing

ideology

that

is

not simply

a commitment

not to

discriminate. Indeed, in many versions, it requires discrimination and
becomes an Orwellian slogan, another way that truth becomes
subordinate to the claims of a broad social narrative.88 Other universities

82
David Adler, Legal History, Civic Literacy and a Liberal Arts Education:Building
Blocks for Civic Participation,ADVOC., Sept. 2013, at 42, 42.
83
Stephen Wilks, Private Interests, Public Law, and Reconfigured Inequality in
Modern Payment Card Networks, 123 DICK. L. REv. 307, 350-51 (2019); Michael Patty,
Social Media and Censorship: Rethinking State Action Once Again, 40 MITCHELL HAMLINE

L.J. PUB. POL'Y & PRAC. 99, 111 (2019).

Adler, supra note 82, at 42.
See Colin Crawford, On the Role of Universities in the Common-wealth, 57 U.
LOUISVILLE L. REv. 543, 559 (2019) (discussing how debates about different ideologies are
important for understanding society).
86
Christopher Ingraham, The Dramatic Shift Among College Professors That's
Hurting Students' Education, WASH. POST (Jan. 11, 2016, 2:01 PM), https://www.washing
tonpost.com/news/wonk/wp/2016/01/11/the-dramatic-shift-among-college-professors-thatshurting-students-education/.
87
E.g., Kim Yuracko, Northwestern Law's Commitment to Anti-Racism, Nw. SCH. OF
L. (June 12, 2020), https://www.law.northwestern.edu/about/news/newsdisplay.cfm?ID
=979.
88
See, e.g., Kenneth L. Marcus, How Not to Be an Antiracist, WALL ST. J. (Aug. 24,
2020, 1:13 PM), https://www.wsj.com/articles/how-not-to-be-an-antiracist-11598289191
(discussing how antiracism supporters caused a student to resign from her student
government position because of anti-Semitic remarks made about her support for the Zionist
84
85
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require those who want to be hired or promoted show their commitment
to diversity and inclusion of social ideals. 89
When an educational institution adopts an ideology, certainly one as
comprehensive as antiracism, it chills dissenting views and makes the
search for truth secondary to making ideas conform to what is thought
virtuous when a virtue-signaling university undermines a big part of its
core enterprise, making sound inferences about causes and effects in the
world. If elites are trained to view society through a dogma rather than
openness to sometimes inconsistent facts, they will make America worse,
particularly for non-elites, including those who are minorities. Capacious
liberalism is the prerequisite for a successful, empirically-based social
reform, something that is also necessary to the continued flourishing of
the rule of law.
That's the end of Professor McGinnis's remarks, and I will turn it
over to Professor Randy Barnett.

Prof. Randy Barnett: Thanks, Eugene. It's a pleasure to be here. I
wish it would be in person. I miss the Mayflower Hotel, like I'm sure
everybody else does. I also miss the presence of John McGinnis on the
panel with me. With the current makeup, it looks a little more like an
American Constitution Society panel than a Federalist Society panel, but
I'll do my best. And I'm very grateful to John for his written remarks,

which I think helpfully set up mine.
I have been wrestling with what I could accomplish in a ten-minute
talk beyond complaining. So, I thought I would engage in a bit of selfcriticism by offering two observations about the conservative legal
movement in which The Federalist Society is a driving force. Doing so is
going to require me to make some generalizations that will not apply

equally to everyone. My first observation concerns how we can do better
responding to claims about social justice, and my second will be how we
can do better to responding to claims that are based on what we call
wokeness.
By "social justice" I mean the notion that, as persons, we are
constituted, first and foremost, by the groups of which we are members
from birth. And that "justice" is to be measured by and afforded to these
groups rather than to us as individuals. By "wokeness" I refer to the
narrative that imagines the American story as one of dominance and
oppression by one group over all the others-an American narrative that
to be repudiated and destroyed rather than embraced and preserved. This
89
See, e.g., Contribution to Diversity, CORNELL UNIV., https://facultydevelopment
.cornell. edu/statement-of-contribution-to-diversity-equity-and-inclusion-for-faculty-appli
cants/ (last visited Feb. 3, 2021) (stating that the university seeks to hire those who support
and further equality and diversity and that all faculty applying for tenure must submit a
statement of their dedication to promoting these values).
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is why our story must be expunged from our schools and the statues of
Washington and Lincoln must be removed from our public spaces.
First, as an antidote to "social justice," conservative constitutionalists
need to spend more energy on the concept of justice-in particular, justice
as defined by natural rights, which are affirmed in the Declaration of
Independence. 90 It is no accident that my first book, The Structure of
Liberty: Justice and the Rule of Law, was an explanation and defense of
the liberal theory of justice. 91 In my experience, because they not
unreasonably fear judges making up and enforcing rights, some
conservatives tend to poo-poo justice altogether or, at least, they give it
short shrift.
For example, some conservatives like to stress the Declaration's
affirmation that governments derive "their just powers from the consent
of the governed." 92 At the same time, they tend to dismiss the importance
of the first part of that sentence, which says, "[T]o secure these rights,"
meaning the inalienable natural rights of life, liberty, and the pursuit of
happiness, "[g]overnments are instituted among [m]en." 93

Indeed, some conservatives de-emphasize the role of the Declaration
altogether, going out of their way to insist that the Declaration is not law.
This was recently done by Justice Barrett in her confirmation hearing. In
response to a question by Senator Ben Sasse about the role of the
Declaration, she responded with this:
The Declaration of Independence is an expression of our
ideals, an expression of our desire to be free from England. It is
not law, however. The Constitution is law. It is our governing
document. While the Declaration of Independence tells us a lot
about history and the roots of our republic, it is not binding law. 94
My point is not to single out Justice Barrett for special criticism, nor

even to disagree with her claim about what is the "law." I quote her
because this instinctive diminution of the Declaration as our founding
document is such a fixture of thought for some conservatives that it
spontaneously rolled smoothly and eloquently off her tongue.

90 See PETER C. MEYERS, FROM NATURAL RIGHTS TO HUMAN RIGHTS-AND BEYOND 1
(2017) (discussing the concept of rights that are inherent to humanity and which were
affirmed by the Declaration of Independence).
91

RANDY E. BARNETT, THE STRUCTURE OF LIBERTY: JUSTICE AND THE RULE OF LAW

330 (2d ed. 2014).
92

THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).

Id.
Barrett ConfirmationHearing:Day 3 Part 2, at 32:15 (C-SPAN television broadcast
Oct. 14, 2020), https://www.c-span.org/video/?476317-2/barrett-confirmation-hearing-day-3part-2.
93
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The case of Troxel v. Granville provides another example. In that
case, the majority of the Supreme Court upheld the fundamental right of
parents to raise their own children. 95 In his dissenting opinion, Justice
Scalia-for whom Justice Barrett clerked-conceded that this right was
one to which both the Declaration and the Ninth Amendment refers. 96 He
wrote:

In my view, a right of parents to direct the upbringing of
their children is among the "unalienable Rights" with which the
Declaration of Independence proclaims "all men . . are endowed
by their Creator." And in my view that right is also among the
"othe[r] [rights] retained by the people" which the Ninth
Amendment says the Constitution's enumeration of rights "shall
not be construed to deny or disparage." The Declaration of
Independence, however, is not a legal prescription conferring
powers upon the courts; and the Constitution's refusal to "deny
or disparage" other rights is far removed from affirming any one
of them, and even further removed from authorizing judges to
identify what they might be, and to enforce the judges' list
against laws duly enacted by the people. 97

In contrast, Justice Thomas joined the majority and even argued for strict
scrutiny of this right. 98

I suspect the cause of this de-emphasis of justice and natural rights
is a preoccupation with a portion of The Federalist Society's mission
statement that says, "[I]t is emphatically the province and duty of the
judiciary to say what the law is, not what it should be." 99 This comes at
the expense of that part of the mission statement which insists that "the
state exists to preserve freedom." 100 The singular focus on the proper role
of judges at the expense of the liberal conception of justice based on the
natural rights that define freedom or liberty is analogous to free market
advocates who focus entirely on its efficiency rather than on its justice.
Recently, we've witnessed an insurgency in the conservative
movement by those who critique the individual natural rights foundation
of the American theory of government. This group advocates a "common
good" conservatism that is highly critical of what it disparagingly calls
individualism or "liberalism." A few of these advocates have even turned

99

Troxel v. Granville, 530 U.S. 57, 75 (2000).
Id. at 91 (Scalia, J., dissenting).
Id.
Id. at 80 (Thomas, J., concurring).
About Us, supra note 32.
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on the Federalist Society's commitment to promoting adherence to the
original meaning of the Constitution itself. 101
Of course, this criticism does not apply to all conservatives. And a
skepticism of judges implementing natural rights-a skepticism which I
share-is not logically incompatible with a serious treatment of how the
structural constraints of the Constitution work to advance substantive
justice. 102 But this tendency to focus on what the law is rather then what
it ought to be cedes the moral high ground to those who are asserting
conceptions of social justice above, say, the original meaning of the text of
the Constitution.
In my view, "social justice" is not justice properly conceived. However,
without a grasp of natural rights, why they are so imperative, and how
the structures provided by the original meaning of the Constitution work
to secure these rights, conservatives are unable to clearly explain why it
is that "social justice" conflicts with real justice. 103 A majoritarian or
"positivist" conception of popular sovereignty-in which the might of the
majority is seen to make right-has a difficult time responding to moral
appeals to social justice. This is why I was moved to write my book, Our
Republican Constitution: Securing the Liberty and Sovereignty of We the
People. In that book, I distinguish between the collective or democratic
conceptions of popular sovereignty, which is based on implementing the
will of the majority, and the individual or republican conception of popular
sovereignty, which is based on securing the individual natural rights of
We the People-each and every one. 104
My second observation has to do with wokeness. In my experience in
the conservative legal movement, I have found that some conservatives
stress the framers and the founding in the Eighteenth Century while
diminishing the importance of the Republican Party in the Nineteenth
Century. These Republicans were responsible for ending slavery.

105

They

fought tirelessly to protect the freedmen, reconstruct Southern state
governments to ensure that they were truly republican, and ensure an
101 See, e.g., Adrian Vermeule, Beyond Originalism, ATL. (Mar. 31, 2020), https://w
ww.theatlantic.com/ideas/archive/2020/03/common-good-constitutionalism/609037/.
102 See Randy E. Barnett, Getting Normative: The Role of Natural Rights in
ConstitutionalAdjudication, 12 CONST. COMMENT. 93, 95-96 (1995) (discussing how Justice
Thomas would not affirm natural rights as a part of constitutional judgments); Randy E.
Barnett, Reconceiving the Ninth Amendment, 74 CORNELL L. REV. 1, 39 (1988) (discussing
the purpose of substantive rights found within the Constitution).
103 See generally John Hospers, Justice Versus Social Justice, FEE (Jan. 1, 1985),
https://fee.org/articles/justice-versus-social-justice/ (discussing the differences between
justice and socialjustice).

104 See generally RANDY E. BARNETT, OUR REPUBLICAN CONSTITUTION: SECURING THE
LIBERTY AND SOVEREIGNTY OF WE THE PEOPLE (2016).
105 See JAMES OAKES, FREEDOM NATIONAL: THE DESTRUCTION OF SLAVERY IN THE

UNITED STATES, 1861-1865 (2014) (detailing the Republicans' sustained efforts to dismantle
slavery).
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equality of civil rights, North and South, by enacting formal constitutional
amendments and a series of robust civil rights acts. 106 But in cases like
The Slaughter House Cases107 and The Civil Rights Cases,108 the Supreme
Court soon gutted these amendments and laws by employing a mixture of
original intent and living constitutionalist methods. This eventually
culminated in Plessy v. Ferguson.109
The preoccupation of some conservatives with the role of the judiciary
has led them to deprecate the Privileges or Immunities Clause of the
Fourteenth Amendment. 110 They fail to acknowledge that the due process
of law requires the substance of laws be within the just powers of
legislatures to enact.1 11 They also favor extending the State Action
Doctrine beyond the Privileges or Immunities and Due Process of Law

Clauses, where it is apt, to the Equal Protection Clause, where there is
good reason to think it is inapt. 112

Perhaps more importantly, a systemic de-emphasis of the antislavery
origins of the Republican Party, the civil rights laws and amendments it
enacted, and the effort of Republican administrations to enforce these
provisions, results in a failure to provide a positive counternarrative to
the woke left. In this regard, I have been influenced by my years long
study of antislavery constitutionalism, which was deeply informed by
106 See generally, RANDY E. BARNETT & EVAN D. BERNICK, THE ORIGINAL MEANING OF
THE FOURTEENTH AMENDMENT: ITS LETTER AND SPIRIT (forthcoming 2021).

83 U.S. 36 (1873).
109 U.S. 3 (1883).
109
See U.S. CONST. amends. XIII-XV (showing the amendments that were passed
during the Civil War era); Plessy v. Ferguson, 163 U.S. 537, 542, 548-49 (1896) (discussing
how the Thirteenth and Fourteenth Amendments did not prevent segregation of the freed
slaves from the whites).
110 See David Gans & Doug Kendall, Heller, Originalism, and the Revival of the
Privileges or Immunities Clause, CONST. ACCOUNTABILITY CTR. (Dec. 11, 2008),
https://www.theusconstitution.org/blog/heller-originalism-and-the-revival-of-the-privilegesor-immunities-clause/ (discussing how conservatives might have a difficult time with
bringing back the Privileges or Immunities Clause because it would involve overruling a
significant number of Supreme Court cases); Kyle Alexander Casazza, Inkblots: How the
Ninth Amendment and the Privileges or Immunities Clause Protect Unenumerated
ConstitutionalRights, 80 S. CAL. L. REV. 1383, 1384 (2007) (discussing the controversy over
how the judiciary is supposed to interpret things that involve substantive rights).
iii See BARNETT & BERNICK, supra note 106, at 261-315 (explaining the original
meaning of the Due Process of Law Clause in the Fourteenth Amendment and how it can be
implemented); Randy E. Barnett & Evan D. Bernick, No Arbitrary Power: An Originalist
Theory of the Due Process of Law, 60 WM. & MARY L. REV. 1599-683 (2019) (same).
112 See generally Wilson R. Huhn, The State Action Doctrine and the Principle of
Democratic Choice, 34 HOFSTRA L. REV. 1379, 1381-82, 1402 (2006) (discussing how the state
action doctrine is not meant to stop government control over individuals, but it does promote
people's right to choose how society will be operated). For an explanation of why the state
action doctrine properly applies to the original meaning of the Privileges or Immunities and
Due Process of Law Clauses but not to the original meaning of the Equal Protection of the
Law Clause, see BARNETT & BERNICK, supra note 106, at 319-71.
107
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natural rights.113 In the beginning, I did this simply because I found it to
be inherently interesting. Now, it has become an imperative. Yet, it is a
narrative that too few in the conservative legal movement are aware of or
appreciate.

My constitutional law case book is organized around these themes and
emphasizes how slavery was ended as well as how equality and civil rights
were thwarted by the Supreme Court's passivity in the face of massive
Democratic resistance.1 1 4 This is not, I should stress, a narrative of
triumph. It is a narrative of tragedy. But it is a narrative of progress,

which honors the struggles and heroism of our ancestors on behalf of
liberty and equality rather than excoriating them as knaves and villains.
I find that this narrative completely disarms students who come to my
class with a woke narrative in mind and expect a certain kind of narrative
from me that they do not get. Class discussions, as a result, have an
entirely different tenor than they would have in the absence of this
narrative being carefully developed during the first third of the course.
Just the other day, a student with an Obama poster on his wall told me
during Zoom office hours that he came to my class hostile to originalism
only to be surprised by the original meaning of the 14th Amendment.
By spending more time on substantive justice at the founding and the
narrative of the United States afterwards, conservatives can do much to
displace the left from the moral high ground it has successfully claimed in
our elite institutions. In sum, we have a better case to make than we have
been making and a better story to tell than we have been telling. Thanks.
Now, I turn it over to Judge Lee to moderate our discussion.

Hon. Kenneth Lee: Thank you all for the very thought-provoking
comments. In a little bit, we'll open up for audience questions. And for
those folks, you can do so by clicking on the "Raise Hand," and you'll be in
the queue to be able to ask questions to the panelists.
But before that, before we open it to the audience, I wanted to give
panelists first an opportunity to respond to what other panelists may have
said, if they have any additional thoughts or want to respond to any of the
points made.
Prof. Nadine Strossen: I would love to. I loved all of the comments,
but in my little amount of time here, I'd like to single out Randy Barnett.
113 See Randy E. Barnett, Whence Comes Section One? The Abolitionist Origins of the
Fourteenth Amendment, 3 J. LEGAL ANALYSIS 165-263 (2011) [hereinafter Whence Comes
Section One?]; Randy E. Barnett, From Antislavery Lawyer to Chief Justice: The Remarkable
but Forgotten Careerof Salmon P. Chase, 63 CASE W. RES. L. REV. 653-702 (2013).
114 RANDY E. BARNETT & JOSH BLACKMAN, CONSTITUTIONAL LAW: CASES IN CONTEXT
(3d ed. 2018); JOSH BLACKMAN & RANDY E. BARNETT, AN INTRODUCTION TO CONSTITUTIONAL
LAW: 100 SUPREME COURT CASES EVERYONE SHOULD KNOW 113, 117-18, 121-22 (2020).
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I think your counternarrative is really thrilling and consistent with my
idea that we're not enemies, left and right. We share a lot, according to
you, even a lot more in common than many on either side understand. And
I look forward to reading the more detailed explication that I know you've
written.

Just one question. I know you had to compress your points. I didn't
understand the point about the Equal Protection Clause and state action.
Do you mind explicating that a little bit more?
Prof. Randy Barnett: I'd be delighted, although I don't want this
panel to get off a tangent about that topic. But in the book that Evan
Bernick and I have coming out next year, we try to explain how the duty
of protection is a positive duty the government owes its citizens in return

for their allegiance. 115 It was an argument that was strongly developed by
the antislavery movement, which argued that even slaves had to obey the
law, in return for which standard social contract theory said the law owed
them a duty of protection.

116

And so even though the state action doctrine properly applies to the
Privileges or Immunities Clause, 117 which says "no state shall make or
enforce any law"-that's the state action-nor deprive persons of the due
process of law-that would also be a state action 118-the Equal Protection
Clause, we believe, imposes an affirmative constitutional duty on state
governments to equally protect the rights of each of its citizens, 119 a duty
that was one of the principal problems that was facing the Republicans
when they were trying to reconstruct the South, when Democrats were
denying equal protection. 120 It was one of the principal things that was
being done to the freedmen and also to white Republicans in the South. 121
Now, the reason why conservatives and others are very skeptical
or doubtful or dubious about this, apart from its originalist bona fides, is
115 See Barnett, Whence Comes Section One?, supra note 113, at 182 (showing
Professor Barnett's work on antislavery constitutionalism and how the government had a
duty to provide protection)
116
117
118
119

Id. at 221.
Huhn, supra note 112, at 1402.
U.S. CONST. amend. XIV, § 1.
Randy E. Barnett, We the People: Each and Every One, 123 YALE L.J. 2576, 2590

(2014).
120

See

PETER

CHARLES

HOFFER,

THE

LAW'S

CONSCIENCE:

EQUITABLE

CONSTITUTIONALISM IN AMERICA 129-30 (1990) (discussing the "Black Codes" in the
Southern states and the resistance that Republicans received from Democrats when
attempting to assist former slaves).
121
See id. (detailing the widespread denial of equal protection to former slaves in the
Southern states); White Southern Responses to Black Emancipation, PBS, https://www.p
bs.org/wgbh/americanexperience/features/reconstruction-white-southern-responses-black-e
mancipation/ (last visited Feb. 1, 2021) (describing the Ku Klux Klan's harsh treatment of
white supporters of equal protection in the South during Reconstruction).
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that they're concerned about judges imposing this duty on local law
enforcement and local government officers, which essentially would
impose monetary liability to an unlimited degree by means of judicial
decrees on municipalities which have to satisfy these judgments by
making payments. 122 I think this, and we say in our book this is a justified
concern.

So, what we argue instead is that this is not a duty that judges should
be enforcing, but it is a duty that was within the power of Congress to
enforce using its Section 5 powers under the Fourteenth Amendment by
providing alternative remedies that do not impose duties on the states but
provide substitutes for the remedies that states are inadequately
providing if a record can be made that states are, in fact, unequally
protecting their citizens. 123

And in this category, we would, for example, have put the Violence
Against Women Act, which created a federal cause of action for gender
motivated violence.124 Regardless of whether you agree with Congress's
findings that states were inadequately protecting women, it is on the basis
of such findings that Congress created an alternative remedy for women,
which was invalidated by the Supreme Court on the one hand because it
exceeded Congress's commerce power, which it did, but on the other hand
because it would have exceeded Congress's Section 5 powers under its
reading of the scope of the Equal Protection Clause, which, in my view, it
did not. 125 So if it's objectionable, it would be so on the grounds that
Congress had an inadequate record before it in order to justify this, but
not on the grounds that doing so in the face of inadequate record was
within the Section 5 powers of Congress to enact. 126
Eugene Meyer: I have a question for both Professor Kennedy and

Professor Strossen. Let me start with Nadine. You talked about the
importance of The Federalist Society doing debates with other groups, 127
122 See Enforcement, JUSTIA, https://law.justia.com/constitution/us/amendment-14/12enforcement.html#tc-2202 (last visited Feb. 3, 2021) (confirming that the Fourteenth
Amendment allows Congress to impose civil liability on state officials who violate civil
rights); Monell v. Dep't of Soc. Servs., 436 U.S. 658, 724 (1978) (Rehnquist, J., dissenting)
(lamenting the Court's decision to remove municipal immunity under the Fourteenth
Amendment).
123 See Randy E. Barnett, Is the Constitution Libertarian?,2008-2009 CATO SUP. CT.
REV. 9, 24-26 (2009) (positing that the Fourteenth Amendment expanded protection from
state and federal governments).
124 34 U.S.C. § 12361 (original version at 42 U.S.C. § 13981 (1994)).
125 United States v. Morrison, 529 U.S. 528, 619-20, 625-27 (2000).
126 See id. at 614-16 (discussing the inadequacy of Congress's findings); Steven G.
Calabresi & Nicholas P. Stabile, On Section 5 of the Fourteenth Amendment, 11 U. PA. J.
CONST. L. 1431, 1447-48 (2009) (arguing that the Court wrongly decided the Violence
Against Women Act's Fourteenth Amendment issue).
127 See supra text accompanying notes 56-62.
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which we try to do a lot. The increasing problem we've had, and it hasn't
reached a critical stage yet, but it's getting more and more serious, is it is
getting increasingly difficult to set up debates, to get other groups to
debate, to agree to be part of the debate, and sometimes, even to get
debating opponents.

It's a commitment we have had from the beginning and still very
strongly have. 128 You may have slightly overstated how much we try to
force chapters through the debates, but we definitely very, very strongly
encourage it, and mostly, they try to. But I don't know if you have any
thoughts on how to get more of these groups to agree to debate.
And I'm going to leave that question for one second and ask the
question I had of Professor Kennedy because it's somewhat linked. One of
the things that's going on currently-and I'm not saying things aren't

going on both ways around; they undoubtedly are-but there is a fair bit
of attempt to "cancel" or whatever term you want to use, those people
who've done things that either supported Trump or in some way or other
done something aligning themselves with Trump. 129 And there have been
things written saying, "Somebody who has done that should never-".

3

O

131

Basically, you shouldn't hire the law firm that has represented him. You
should pressure the sponsors of the firm not to represent-not to do
business with the firm because they represented him. 132
And the two things are linked because both are attempts to counterto make it so that you do not-not just that you disagree with someone,
but you try to go after their jobs, their livelihood. And that certainly has
gone on on both sides. 133 And clearly, at some stage, society has certain
principles where when ninety-nine percent of the people in society think
128 See About Us, supra note 32 (discussing the Federalist Society's commitment to
debates between opposing viewpoints).
129 See, e.g., Ryan Lizza et al., AOC Wants to Cancel Those Who Worked for Trump.
Good Luck with That, They Say., POLITICO (Nov. 9, 2020, 6:01 AM), https://www.politico.co
m/news/2020/11/09/aoc-cancel-worked-for-trump-435293 (discussing the rhetoric following
the 2020 election that Trump officials should not be allowed to profit from their experience
with him).
130 See supra note 129 and accompanying text.
131 Caroline Spiezio, Blowback Against Trump Campaign Law Firm Targets Clients,
Recruiting, REUTERS (Nov. 12, 2020, 9:33 AM), https://www.reuters.com/article/usa-electionjones-day/blowback-against-trump-campaign-law-firm-targets-clients-recruitingidUSKBN27S24E (reporting the criticism that Jones Day has received for representing
President Trump in his election lawsuits and the pressure placed on clients to drop the firm).
132 See id. (reporting the pressure that the Lincoln Project has placed on companies
associated with Jones Day, such as Verizon and General Motors).
133 Ryan Lizza et al., supra note 129; Daniel Dale, A List of People and Things Donald
Trump Tried to Get Canceled Before He Railed Against 'Cancel Culture,'CNN (July 7, 2020,
4:00 PM), https://www.cnn.com/2020/07/07/politics/fact-check-trump-cancel-culture-boycotts
-firings/index.html (listing people or organizations that President Trump has argued should
be fired or boycotted for their political stances, including the firing of NFL players for their
social justice protests during the national anthem).
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something is horrendous, people are going to respond negatively to that

person. But when you're starting to do that with twenty-five, thirty,
thirty-five, forty percent of society, that strikes me as dangerous. And I
wonder if you have thoughts about what to do about that.
Prof. Randall Kennedy: Let me say a word about your allusion to
organizations avoiding cosponsoring events with The Federalist Society
and people declining to attend debates. I think that one of the reasons why
some people don't want to show up and don't want to cosponsor is that
they don't want to do anything that's going to further legitimate, further
entrench, further empower, The Federalist Society. Frankly, I thought
about that before I deciding to join this panel.
The Federalist Society is powerful, and one of the ways in which it
discusses itself or makes itself attractive to many people is to say, "Yes,
we are conservatives. We are libertarians. We are on the right side of the
political spectrum. But we open ourselves up to self-criticism. We have
people come to our meetings. Look at Nadine Strossen. Look at Randy
Kennedy. Look at the other liberals we invite to our affairs. So think well
of us."
Now, I think that there are people in my camp who think that I am
being naive. I'm a progressive. My peeps are the folks who read and
support The American Prospect magazine, 134 The Nation magazine, 135
Dissent magazine. 136 Those are my people ideologically. And some of them
would say, "Listen, Kennedy, The Federalist Society, when all is said and
done, they can say nice things, they can give nice speeches like the ones
you've heard today, but when all is said and done, a large number of them
are followers of Donald Trump, who has been and is right now a danger to
democratic values in the United States of America. And no, we do not want
to participate. We do not want to help one whit any organization that is
going to line up with Donald Trump." 137
134 See The American Prospect: An Independent Voice for Liberal Thought, AM.
PROSPECT, https://prospect.org/about (last visited Jan. 17, 2021) (proclaiming the
progressive ideology of the publication).
135 See About Us and Contact, NATION, https://www.thenation.com/about-us-and-cont
act/ (last visited Jan. 17, 2021) (proclaiming the progressive ideology of the publication).
136 See About Dissent Magazine, DISSENT, https://www.dissentmagazine.org/aboutdissent-magazine (last visited Jan. 17, 2021) (proclaiming the leftist ideology of the
publication).
137 See Elie Mystal, Donald Trump and the Plot to Take Over the Courts, NATION (July
15,
2019),
https://www.thenation.com/article/society/trump-mcconnel-court-judges-plot/
(expressing disdain for the agenda of President Trump and The Federalist Society and
criticizing the Republican stranglehold that Federalist Society judges have on the federal
courts); Mark Joseph Stern, How the Supreme Court Contributedto Growing Inequality, AM.
PROSPECT (Jan. 29, 2020), https://prospect.org/culture/books/how-the-supreme-court-contrib
uted-to-growing-inequality/ (claiming that The Federalist Society has harmed the United
States through President Trump's judicial selections).
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That is what you face. And the people who offer that critique have a
point, a good point. It is deeply disappointing that so many members of

The Federalist Society have kept quiet in the face of an absolute danger
to American democracy.
We can disagree about various things. We can disagree about tax
policy, and industrial policy, and labor law, and affirmative action and
still be as one with respect to certain fundamental commitments to
democratic norms. But what we have seen in the past couple of years is
the transgressing of boundaries that ought never be crossed. Those who
have crossed them should be ostracized.
We are in a dangerous moment that has been quite chastening. I have
a new appreciation for norms of civility, for norms of compromise that I
didn't have before. That is in party why I am here speaking to The
Federalist Society. And I would do it tomorrow as well. But do understand
the thinking of people on the other side.
Prof. Nadine Strossen: I would just add to that, it's more than a
matter of terminology, but I prefer the term "discussion" or "discourse" or
"dialogue" to "debate" because-and I say that as a champion debater from
high school-the point of a debate is to win. And I think what you should
be fostering, and I know from the form letter that you send to your student
chapters, you are encouraging robust discussion through the opening

statements that present differing perspectives. 138
But that doesn't have to be a point, counterpoint, black, white binary.
It's a recognition that these are complicated issues, and there are different
perspectives and different evidence and analysis that should be
considered. So, I think if that is emphasized, that this is to bring people
together to further understanding among all of us, and that all of us have
our understanding enriched when it is cross-fertilized with a variety of
perspectives, that that might-perhaps the word debate suggests that The
Federalist Society is trying to win this, and we don't want to throw a
sacrificial lamb into it.
Also, all organizations at every level are composed of individuals, and
all of us individuals who care deeply about bringing people together with
different perspectives have a responsibility to act as role models, to act as
leaders, to set the tone. So for example, not just the first, I think the second
even in a few months discourse you had between Robbie George, such a
prominent conservative, and Cornel West, such a prominent

138 See About Us, supra note 32 (stating The Federalist Society's purpose to promote
open debate in the student chapters).
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progressive, 139 unhesitatingly seeking and welcoming this platform and
speaking about the positive role that The Federalist Society can play, I
would hope-and Randy, I trade on the fact that you speak regularly,
Randy Kennedy, but also Randy Barnett, who's part of the libertarian
wing, which I think is often ignored or not given as much attention as the
conservative wing.

And also, I see at the level of individual chapters the individual
personal relationship between students who are members and leaders of
The Federalist Society and the American Constitution Society. On my own
campus and many others, there is a lot of cross membership. Students who
are genuinely interested in the full range of programs, the full range of
perspectives, will join both organizations. They have a great deal of trust
and respect for each other. So we have to emphasize that kind of personal
conversation.

And then I think at the national level as well, at least in my
experience, there were always very good, cordial, collegial relationships
between the national leadership of ACS and the national leadership of Fed
Soc, even despite disagreement on very important policy issues.
Hon. Kenneth Lee: Mr. Barnett, do you want to respond?

Prof. Randy Barnett: Yeah, let me respond a little bit to what
Randy just said. And Randy and I, I should just mention, have known each
other for a very long time and gotten along very well. I hope this session
is not going to be the end of that friendship.
But I just want to reassure him that we are not unaware of what
progressives think about Donald Trump or people who support Donald
Trump. We are well aware of what they think. I have a couple of comments
to make about that. Number one, none of the issues that we're talking
about today began with Donald Trump or began during the last three
years. 140 They precede that. Donald Trump is not the cause of this. Donald
Trump is a symptom of it.
139

See A Discussion with Professors Robert George and Cornel West,

FEDERALIST

Soc'Y, https://fedsoc.org/events/a-discussion-with-professors-robert-george-and-cornel-west
(last visited Jan. 20, 2021) (discussing a Federalist Society debate between Professor George
and Professor West on August 17, 2020, on the topics of free speech, free thought, Black Lives
Matter, and cancel culture); Colleen Flaherty, Rejecting 'Campus Illiberalism,' INSIDE
HIGHER ED (Mar. 16, 2017), https://www.insidehighered.com/news/2017/03/16/ideologicalodd-couple-robert-george-and-cornel-west-issue-joint-statement-against
(discussing the
conservative and progressive ideologies of the professors).
140 See Sara Sidner & Mallory Simon, The Rise of Black Lives Matter: Trying to Break
the Cycle of Violence and Silence, CNN (Dec. 28, 2015, 8:28 AM),
https://www.cnn.com/2015/12/28/us/black-lives-matter-evolution/index.html (describing the
rising social justice movement, which gained traction after the shooting of Trayvon Martin
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Donald Trump is a symptom of people who looked on the stage of the
candidates that were on offer for the Republican nomination in 2016, and
I was a senior advisor to one of Donald Trump's rival candidates, Senator
Paul. 141 They looked on that stage and they really saw, they thought, only
one person, or at least a plurality of Republicans saw one person they
thought was capable of standing up to, fighting back, and not being cowed
by the type of aggression that we do witness from the left, both verbally
and physically. 142

Whether they were right or wrong about that, that's the guy they
thought, on the stage, was just crazy enough to do what he said he would
do, and where all the other ones up there were mere politicians who
spouted conservative platitudes while doing pretty much nothing and
cowing whenever attacked. 143 Whether they were right or wrong about
that calculation, I think that's what launched him or put him at the head
of the pack, among other things. So that's number one.
Number two is that I think there's a certain amount of "both sidesism" that we've entered into in this discussion. What we are all talking
about, and what this panel is really about, is an attack on liberalism that
is happening within academia in particular144 and that has now
permeated society in general. And Nadine, I know, fully agrees with this,
and her comments are fully in this spirit. 145 But it isn't symmetrical. Of
course, you're always going to be able to find an example on the other side
of something, but that's not really what's happening here. The shutdown
culture, the cancel culture, the intimidation culture, the going-after-

in 2012); Eric Thurm, Unbreakable Kimmy Schmidt and the Pushback Against 'PC Culture,'
GUARDIAN (Apr. 19, 2016), https://www.theguardian.com/tv-and-radio/2016/apr/19/unbreak
able-kimmy-schmidt-pc-culture-tina-fey-south-park (providing an example of political
correctness and cancel culture before the Trump presidency).
141 Linda Greenhouse, A Chief Justice Without a Friend, N.Y. TIMES (Oct. 1, 2015),
https://www.nytimes.com/2015/10/01/opinion/a-chief-justice-without-a-friend.html.
142 See Trump Nation, USA TODAY, https://www.usatoday.com/pages/interactives
/trump-nation/#/?_k=u7dhyp (last visited Feb. 2, 2021) (collecting testimonials from
President Trump's supporters prior to the 2016 presidential election; showing that people
voted for President Trump because he would stand up to the left's agenda and aggression,
that they believed him, that he was not a typical politician, and that he would do better
standing up to the left than his fellow Republicans); Demetri Sevastopulo, How Trump Gave
a Voice to Unheard America, FIN. TIMES (Oct. 27, 2016), https://www.ft.com/content
/4ef103be-9bcf-11e6-b8c6-568a43813464 (reporting that the populist support that President
Trump received prior to the 2016 election was fueled by his ability to take on the Washington
establishment-both Republicans and Democrats).
143 See supra note 142 and accompanying text.
144 See supra text accompanying notes 41-58, 64-89, 101-104.
145 See supra text accompanying notes 41-58, 84-89.
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donors culture, this is predominantly coming from one side aimed at
shutting down discourse on the other side. 146
And I know that in the course of characterizing The Federalist
Society, Randy referred to it as powerful. 147 It's a private organization.

148

It's very influential with some people. But I don't know if it would be
accurate to call it powerful in the relevant sense because it really has no
power other than the voice that it represents.
And the fact that it represents a singular location where all the
people who are generally shut out of the mainstream and I might even
hazard to say powerful institutions like Harvard Law School, that's-The
Federalist Society is really the only place they have to go or the principal,
primary place they have to go. 149 And as a result, they're all in one place,
and they can speak in a more influential or powerful way, if you will, than
they would otherwise have if they were dispersed throughout academiawhich they are not allowed to be by the discriminatory hiring that is done
by most law schools, including my own, who were liberal enough to hire
me, but not that many more than me. 150
And so, the final thing I would say, if we move beyond academia and
we talk about protests, which is the subject of this panel as well, is that
the District of Columbia, where I reside-although I am not residing at
the present; I'm actually taking refuge in central Virginia from the viruswas boarded up in anticipation of this election. 151 And I can assure you

146 See, e.g., Dennis Prager, PRAGER: Why the Left Has to Suppress
Free Speech,
DAILY WIRE (Jan. 23, 2021), https://www.dailywire.com/news/prager-why-the-left-has-tosuppress-free-speech (discussing the various examples of the political left prohibiting
dissenting views as opposed to the comparatively open discourse on the political right); Kevin
McDermott, McDermott: 'Cancel Culture'Is a Betrayal of Everything Liberalism Once Stood
For, ST. LOUIS POST-DISPATCH (Feb. 1, 2020), https://www.stltoday.com/opinion/columnists/
kevin-mcdermott/medermott-cancel-culture-is-a-betraya-of-everything-liberalism-one-stoo
d-for/article_3b732eef-b703-5b00-b276-f708971b95f4.html (claiming that cancel culture
comes primarily from the left in modern America).
147 See supra text accompanying notes 41-58.
148 See About Us, supra note 32 (reporting that The Federalist Society relies on
funding from individuals and foundations and does not receive funding from political parties
or the government).
149 See Aidan F. Ryan, HarvardFederalistSociety, Long a Conservative Haven, Seeks
Distance from Trump, HARV. CRIMSON (Nov. 15, 2018), https://www.thecrimson.com/articl
e/2018/11/15/federalist-society-hls/ (discussing the conservative haven that The Federalist
Society provides for conservative perspectives on campuses like Harvard).
150 See James C. Phillips, Political Discrimination and Law Professor Hiring, 12
N.Y.U. J.L. & LIBERTY 560, 603-05, 617 (2019) (reporting the results of a study that showed
political discrimination against conservatives in the law school hiring process generally); see
also Randy E. Barnett, supra note 2 (confirming that Randy Barnett is a professor at
Georgetown Law School).
151 Mark Leibovich, Washington, on Edge About the Election, Boards Itself Up, N.Y.
TIMES (Nov. 2, 2020), https://www.nytimes.com/2020/11/02/us/politics/washington-dc-boar
ded-up-election.html.
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that it was not boarded up in anticipation of right-wing violence. 152 And
one way I can show that is that it really looks like Joe Biden has won the
election, or that's the way it's going, and we're not seeing any right-wing
violence.1 53 Everything seems to be pretty peaceful.1 54 It was being

boarded up in response to left-wing violence. 155
I really appreciated Randy's earlier comments in which he said that
his colleagues and friends condemned that violence. 156 And I believe him.
But nevertheless, despite that condemnation, that is where the threat to
civil order is coming from predominantly. 157 Of course, you can always find
examples on the other side of a provocateur here or there. But if you want
to generalize, as we generalize about police and we generalize about
racism, we can generalize about the source of violence that's shutting
down discourse and destroying private property and destroying the very

livelihoods of the people and businesses that serve the minority
community in many, many cities.

The last thing I guess I will say is that it was a huge accomplishment
that took place over my lifetime that big box retail stores were prepared
to open up in the inner cities. It used to be that the inner cities were reliant
on mom-and-pop stores and other kinds of bodegas that charged higher
prices for a variety of reasons. Target and Walmart and a bunch of other
big box stores were a revolution, and they were prepared to open up in

152 See Meredith McGraw, 'Tense and Nervous': Washington Sees an Election Night
Like No Other, POLITICO (Nov. 4, 2020, 3:09 AM), https://www.politico.com/news
/2020/11/04/nation-on-edge-civil-unrest-434012 (reporting that barriers were placed around
the White House during the election after left-wing protests throughout the summer of 2020).
153 See Hannah Knowles et al., As Biden Wins Presidency, Trump Supporters Insist
Election Isn't Over as They Protest His Loss, WASH. POST (Nov. 7, 2020, 9:50 PM),
https ://www.washingtonpost.com/national/election-celebration-protests/2020/ 11/07/52a65bc
2-2108-11eb-9ec3-3a8 1e23c4b5e-story.html (reporting protests without violence in multiple
state capitals after Joe Biden was declared the President-elect).
154 Id.
155 See McGraw, supra note 152 (reporting the fear of violence after the left-wing
protests during the summer of 2020 and the boarded-up businesses around the city of
Washington).
156 See supra text accompanying notes 26-31.
157 See Amy Mitchell et al., Majorities of Americans Say News Coverage of George
Floyd Protests Has Been Good, Trump's PublicMessage Wrong, PEW RsCH. CTR. (June 12,
2020), https://www.journalism.org/2020/06/12/majorities-of-americans-say-news-coverage-of
-george-floyd-protests-has-been-good-trumps-public-message-wrong/ (reporting poll results
that showed Democrat approval of the George Floyd protests and opposition of President
Trump's condemnation of the violent protests, as opposed to Republican disapproval of the
George Floyd protests and approval of President Trump's condemnation of the violent
protests).
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Washington, D.C. and in other municipalities to provide reasonably
priced, high-quality services to the minority communities. 158
And all of that is put under threat by the attack on private property
that has been justified or at least legitimated by those who support this
form of protest or who at least don't adequately condemn it.159 And in that,
I would also include the Democratic nominee or the Democratic candidate
for President who made a perfunctory statement about this when it
politically was necessary for him to do so 16 0 but otherwise ignored it, along
with most of the rest of the media who attempted to say that the buildings
burning behind them were a product of mostly peaceful protests. 161

Prof. Randall Kennedy: Can I respond?
Prof. Randy Barnett: Absolutely.
Prof. Randall Kennedy: I look forward to reading your work. And
I look forward to future discussions. There's nothing at all that you've said
that would make me hold you in any less esteem. That's point number one.
Point number two: I agree with much of what has been said here
about misguided attacks on fundamental notions of liberty, fundamental
notions of due process, fundamental notions of individualism. 162 I
completely agree with you, for instance, about the looting. The looters are
criminals who have been defended, alas, in the pages of magazines to

158 See Franklyn Cater, Big-Box Retailers Move to Smaller Stores in Cities, NPR (Dec.
21, 2010, 3:26 PM), https://www.npr.org/2010/12/21/132231472/big-box-retailers-move-tosmaller-stores-in-cities (discussing the positive impact big-box retailers would have on
underserved inner cities).
159 See Rich Lowry, Of Course Destruction of Property Is Violence, POLITICO (June
3,
2020, 8:30 PM), https://www.politico.com/news/magazine/2020/06/03/of-course-destructionof-property-is-violence-299759 (noting that social justice protests have damaged businesses
owned by black citizens as well as stores like Target, which employ and serve the black
community).
160 See Evie Fordham, Biden Condemns Antifa, Violence Across the Board' Amid
Riots, Fox NEWS (Sept. 8, 2020), https://www.foxnews.com/politics/biden-condemns-antifaviolent-protests (discussing then-candidate Biden's condemnation of Antifa and violence
after the Trump campaign claimed he had not adequately done so).
161 Joseph Wulfsohn, MSNBC's Ali Velshi Says Situation Not 'Generally Speaking
Unruly' While Standing OutsideBurningBuilding, Fox NEWS (May 29, 2020), https://www.f
oxnews.com/media/msnbc-anchor-says-minneapolis-carnage-is-mostly-a-protest-as-building
-burns-behind-him.
162 See supra text accompanying notes
31-32 (including Professor Kennedy's
remarks); see supra text accompanying notes 41-47; 52-88 (including Professor Strossen's
remarks); see supra text accompanying notes 64-67; (including Professor McGinnis's
remarks); see supra text accompanying notes 101-102 (including Professor Barnett's
remarks).
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which I contribute.163 In my camp, I have made it clear that I find such
apologies appalling. 164

Point number three: in the last few months, there have been
numerous efforts to put the arm of the state on institutions of higher
education on account of teachings there that politicians ridicule and
excoriate. 165 Nadine Strossen mentioned this. 166 These politicians say,
"Don't teach that, or your funds will be cut off." 167 I've read about
legislation being proposed to punish schools that give a hearing to critical
race theory. 168 I'm waiting for members of the Federalist Society to object
on grounds of academic freedom, freedom of expression, and intellectual
pluralism. I would expect Federalist Society people to stand up and be
heard on that. Do we disagree?
Prof. Randy Barnett: No, we don't. And I don't know if we disagree
about whether the federal government should be in the business of
funding education like that at all, such that once you create the power in
the federal government to do that, then the federal government is going
to start making choices about what it can fund and what it can't fund.
That's possibly one of the problems that gives rise to this opportunity for
that kind of curriculum control.
Hon. Kenneth Lee: I want to open it up to the audience for the
remaining time period.

Prof. Randy Barnett: I just want to thank Randy for the first two
points that he made. We can move on. But I just want to tell him that I
heard every word. I really appreciate the fact that he said every word.

163 See,
e.g., Nathan Tankus, When Americans Don't Riot, Politicians Feel
Unrestrained, AM. PROSPECT (June 15, 2020), https://prospect.org/civil-rights/whenamericans-dont-riot-politicians-feel-unrestrained/ (asserting that violent protests have been
historically effective in changing public policy on racial issues).
164 See, e.g., Randall Kennedy, The George Floyd Moment: Promise and Peril, AM.
PROSPECT (June 19, 2020), https://prospect.org/civil-rights/george-floyd-moment-promiseand-peril/ (praising those that avoid looting and violence, as doing so discredits the cause).
165 See Connor Perrett, Trump Threatens to Investigate and Pull Federal Funding
from Schools That Teach NYT's 1619 Project on the Consequences of Slavery, BUs. INSIDER
(Sept. 6, 2020, 2:56 PM), https://www.businessinsider.com/trump-pull-funding-californiaschools-1619-project-2020-9 (reporting President Trump's threat to pull funding from schools
that teach the 1619 Project's curriculum).
166 See supra text accompanying note 53-58.
167

Id.

See Matthew S. Schwartz, Trump Tells Agencies to End Trainings on 'White
Privilege' and 'CriticalRace Theory', NPR (Sept. 5, 2020, 4:31 PM), https://www.npr.org
/2020/09/05/9 10053496/trump-tells-agencies-to-end-trainings-on-white-privilege-and-critic
al-race-theor (discussing President Trump's order to federal agencies to cease teaching
critical race theory).
168
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Hon. Kenneth Lee: The first person we'll call on is Professor Ilya
Somin, if you can unmute your line and ask a question to the panel.
Prof. Ilya Somin: My question was inspired by something that
Randy Barnett said, but I'm sure other panelists might have thoughts on
it as well, that I agree with, I think, most of what you said about that it's
important to emphasize the 19th century reconstruction at least as much
in some ways as the founding and also emphasize the history there and
what it was responding to.
I wonder if you would extend that point, and perhaps others would
too, also acknowledging, I think, more fully than many conservatives and
also some of my fellow libertarians are willing to do that the original
founding was, in fact, very flawed on these issues of race and slavery, that,
at the very least, it tolerated slavery in the states. 169 It had the Fugitive
Slave Clause. 170 I know in your work on antislavery constitutionalism, you
have highlighted some people who said, "Well, maybe the Fugitive Slave
Clause doesn't really mean what traditionally people think it means." 171
But it was certainly still there, and there are other examples as well. 172
So that doesn't mean we should necessarily go to the lengths of the
1619 Project and say, well, it was all just really about defending slavery
and that's what the American Revolution was about. 173 But at the same
time, it was a bunch of people who on the one hand said, "We're champions
of liberty." 174 On the other hand, many of them, not all, but many of them
169

Paul Finkelman, The Founders and Slavery: Little Ventured, Little Gained, 13

YALE J.L. & HUMANS. 413, 414-17 (2001).
170 U.S. CONST. art. IV, § 2, cl. 3; Ariela Gross & David R. Upham, Article IV, Section
2: Movement of Persons Throughout the Union, NAT'L CONST. CTR., https://constituti

oncenter.org/interactive-constitution/interpretation/article-iv/clauses/37 (last visited Mar. 5,
2021).
171 See Whence Comes Section One?, supra note 113, at 187-92 (discussing various
historical interpretations of the meaning of the Fugitive Slave Clause).
172 See U.S. CONST. art. I, § 2, cl. 3 (counting slaves as only three-fifths of a person);
id. art. I, § 9, cl. 1 (prohibiting Congress from regulating the slave trade until at least 1808).
173 See Jake Silverstein, Why We Published the 1619 Project, N.Y. TIMES MAG. (Dec.
20,
2019),
https://www.nytimes.com/interactive/2019/12/20/magazine/1619-intro.html
(stating that the purpose of the 1619 Project is to reframe America's history by placing
slavery and black Americans in the center).
174 See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) ("We hold these
truths to be self-evident, that all men are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among these are Life, Liberty, and the pursuit
of Happiness."); see e.g., 14 JAMES MADISON, For the National Gazette, in THE PAPERS OF
JAMES MADISON, CONGRESSIONAL SERIES 191, 191 (2010) ("America has set the example ...

of charters of power granted by liberty. This revolution in the practice of the world, may,
with an honest praise, be pronounced the most triumphant epoch of its history, and the most
consoling presage of its happiness."); 6 GEORGE WASHINGTON, To the Hebrew Congregation
in Newport, Rhode Island, in THE PAPERS OF GEORGE WASHINGTON, PRESIDENTIAL SERIES
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continued to keep slaves. 175 And with some aspects of the Constitution,
they created protection for that institution of slavery. 176 And it seems like
many, not all, but many conservatives and some libertarians as well
perhaps have not acknowledged that as much as we should.
Prof. Randy Barnett: Not only do I agree with that, my case book,

which I mentioned in my comment, 177 is organized around that very

principle.178 The only reason why there was a need for an antislavery
constitutionalism to develop in the 19th century is because of some of the
mistakes and errors and sins of the 18th century. 179 And so that was
implicit in my argument that it should be-that the process that led up to
the Reconstruction era and then how the Reconstruction era was
undermined was made necessary by the founding.
And my case book goes into this in great detail, as does the video
series that Josh Blackman and I produced as part of our book, An
Introduction to ConstitutionalLaw: 100 Supreme Court Cases Everyone
Should Know. 180 We have whole videos on slavery. 181 So yes, absolutely, it
is a part of the founding. 182 But I should also point out, antislavery was
also a part of the founding as well. 183 And even though every state in the

284, 285 (2008) ("The Citizens of the United States of America have a right to applaud
themselves for having given to mankind examples of an enlarged and liberal policy: a policy
worth of imitation. All possess alike liberty of conscience and immunities of citizenship.").
175 See Steven Mintz, Historical Context: The Constitution and Slavery, GILDER
LEHRMAN INST. OF AM. HIST., https://www.gilderlehrman.org/history-resources/teachingresource/historical-context-constitution-and-slavery#-:~text=Of%20the%2055%20delegates
%20to,members%2 0 0f%20anti%2Dslavery%20societies (last visited Jan. 16, 2021) (noting
that a significant number of constitutional signatories owned slaves).
176 See Earl M. Maltz, Slavery, Federalism, and the Structure of the Constitution, 36
AM. J. LEGAL HIST. 466, 470-71 (1992) (noting the Fugitive Slave Clause as an example of
the Constitution's structure protecting the institution of slavery).
177 See supra text accompanying note 114.
178 BLACKMAN & BARNETT, supra note 114.
179 See Paul Finkelman, supra note 169, at 414-17 (arguing that the Founders failed
by conceding to Southern slaveowners on nearly every slavery demand-like the Fugitive
Slave Clause, for example).
180 E.g., Josh Blackman, Introduction to Constitutional Law: 100 Supreme Court
Cases Everyone Should Know, YOUTUBE (Sept. 17, 2019), https://www.youtube.com/watch
?v=a9 luuylQeao&list=PLMIM2V8Vm4YoahvCw6yjAIhANTl5ywrJN.
181 E.g., Josh Blackman,
Dred Scott v. Sandford (1857): An Introduction to
Constitutional Law, YOUTUBE (Sept. 19, 2019), https://www.youtube.com/watch?v=
yXk0dYhhW-o (discussing Dred Scott and its connection to slavery in the United States).
182
See Mintz, supra note 175 (acknowledging that slavery played a significant role in
founding America).
183 See DWIGHT LOWELL DUMOND, ANTISLAVERY: THE CRUSADE FOR FREEDOM IN
AMERICA 175 (W.W. Norton & Co. 1966) (1961) (analyzing the antislavery movement that
existed before, during, and after America's founding).
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Union had slavery in 1776,184 close to half the states in the Union had
either eliminated slavery or were moving towards eliminating slavery by
1787,185 which is a relatively short period of time.
And in fact, a proslavery ideology in this country did not develop until
after the founding. It was almost immediately after the founding when the
economic profits to be made by cotton plantation slavery were greatly
enhanced by the invention of the cotton gin, which happened two years
after the Constitution was enacted, and thereby gave rise to a very, very
profitable plantation industry in cotton production that then gave rise to
a proslavery ideology that didn't really exist at the time the Constitution
was written and enacted. 186

All of this is much more interesting and more complicated, but in
some respects more favorable than the kinds of stories we get on either
side that idealize the founding or that demonize the founding. The reality
of the founding is actually a lot more interesting and therefore helps
explain what happened after the founding, which is as important, I think,
as what happened at the founding.
Hon. Kenneth Lee: The next question will be from Sylvia Ross, if
you can unmute and ask your question.

Sylvia Ross: All of you were wonderful speakers. I appreciate it. My
question is for both Professor Randys. The first one had to do with your
point, Professor Randy Barnett, when you mentioned the Declaration as
law. 187 And I'd like you to expound on that a little bit and how you see it
in relation to being read with the Constitution and the solution to maybe
addressing some of these things. And I'd like to hear Professor Kennedy
comment on what you may have to say.

Prof. Randy Barnett: Great, thanks. No, I didn't claim that the
Declaration was law. I claimed that conservatives go out of the way to
dismiss the Declaration as not being law and thereby undermine its
184 J. Gordon Hylton, Before There Were "Red"and "Blue" States, There Were "Free"
States and "Slave" States, MARQ. UNIV. L. SCH. FAC. BLOG (Dec. 20, 2012), https://law
.marquette.edu/facultyblog/2012/12/before-there-were-red-and-blue-states-there-were-freestates-and-slave-states/comment-page-1/; Vermont 1777: Early Steps Against Slavery, NAT'L

MUSEUM AFR.

AM.

HIST.

&

CULTURE:

OUR AM.

STORY,

https://nmaahc.si.edu/blog-

post/vermont-1777-early-steps-against-slavery#: :text=Such%20an%20opportunity%20ca
me%20on,rights%20for%20African%20American%20males (last visited Jan. 18, 2021).
185 See Hylton, supra note 184 (noting that six states-Vermont, Pennsylvania,
Massachusetts, New Hampshire, Connecticut, and Rhode Island-abolished or moved to
abolish slavery by 1787).
186 See ALPHEUS THOMAS MASON & RICHARD H. LEACH, IN QUEST OF FREEDOM 312
(1959) (noting that the institution of slavery was fading around the time of the Constitution's
ratification until the cotton gin revived pro-slavery ideology shortly after).
187 See supra text accompanying notes 90-94.
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significance. 188 In fact, I have a short essay that I delivered at the student
symposium at Georgetown a couple years ago about how the Declaration
was the officially adopted American theory of politics.1 89 It was the
American political theory that was officially adopted unanimously by each
of the thirteen states. 190 And so that is the political theory of our country.
And then after the political theory of our country was officially
adopted, there were two cracks at government. The first was the Articles
of Confederation,191 and then the second was the Constitution. 192 So first
came our political theory, which is based on natural rights, and then came
two forms of government. 193 Whether you think that the Constitution was
better than the Articles or not, the Constitution was arguably an
improvement, but one that was highly imperfect for reasons that we just
talked about 194 and that needed to be improved further, and eventually
was improved further through the efforts as well as the lives of many,
many millions of Americans. 195
And so that's what I meant. I said that the Declaration deserves to
be a centerpiece of our discussion over justice, 196 which was that point in
my remarks. I was talking about how conservatives need to pay a lot more
attention to justice as opposed to the rule of law. 197 Sometimes, I would
have to admonish my libertarian friends that they have to pay more
188 See, e.g., Ira Straus, The DeclarationofIndependence Is Not Important, NAT'L REV.
(July 3, 2015, 8:00 AM), https://www.nationalreview.com/2015/07/july-4-wrong-holiday/
(arguing that the Declaration of Independence is not America's founding document).
189 Randy E. Barnett, The Declarationof Independence and the American Theory of
Government: "FirstCome Rights, and Then Comes Government," 42 HARV. J.L. & PUB. POL'Y
23, 24 (2019) [hereinafter The Declaration of Independence and the American Theory of
Government].
190 Id.
191 Id. at 23 (noting that the framer's first attempt at government was the Articles of

Confederation); ARTICLES OF CONFEDERATION of 1781.
192 U.S. CONST.; see also The Declarationof Independence and the American Theory of
Government, supra note 189, at 23 (noting that the Constitution was the Framers' second
attempt at government).
193 See The Declaration of Independence and the American Theory of Government,
supra note 189, at 24-26 (arguing that the American Political Theory adopted in the
Declaration of Independence is based on natural and inalienable rights). "The political theory
announced in the Declaration of Independence can be summed up in a single sentence: First
come rights, and then comes government." Id. at 26.
194 See supra text accompanying notes 169-186.
195 See U.S. CONST. amend. XIII (outlawing slavery); U.S. CONST. amend. XIV
(granting equal protection of the laws and ensuring due process of law); U.S. CONST. amend.
XV (guaranteeing black Americans the right to vote); see also The Politicsof Passing 1964's
Civil Rights Act, NPR (Feb. 16, 2015, 3:03 PM), https://www.npr.org/2015/02/16/3857568
75/the-politics-of-passing-1964s-civil-rights-act (discussing the significant efforts of many
Americans to pass the Civil Rights Act, ending the Jim Crow era and giving equality to black
Americans).
196 See supra text accompanying notes 90-98.
197 See supra text accompanying notes 90-93.
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attention to the rule of law as opposed to justice, but that just goes to show
that I'm a contrarian, no matter which group I find myself in.

Prof. Randall Kennedy: We can get another question. I agree with
much of what Randy said.
Prof. Nadine Strossen: Could I just make one point? I'm holding up
here the Cato Institute edition of the Constitution and the Declaration of
Independence. 198 And of course, Cato is the libertarian wing here, but very
involved in The Federalist Society. 199 This edition includes a wonderful
introductory essay by Roger Pilon, long the head of the constitutional
project at Cato and a big activist in Fed Soc, which explains the integral
interrelationship between the Declaration and the Constitution. 200 I
highly recommend it.

Hon. Kenneth Lee: I have my copy here as well, handy. The next
question will be from Rashida MacMurry-Abdullah, if you could unmute
and ask your question.
Rashida MacMurry-Abdullah: Great. Thank you very much. This
has been a very interesting panel. I'd first like to say, Professor Strossen,
I love the fact that you alerted us to the fact that it should be a discourse
instead of a debate. 201
But my main question is actually a question for Professor Randy
Barnett. You made a comment that the violence was being-and I'm kind
of paraphrasing-that the violence was really coming from the liberal
wing with respect to the election. 202 But I want to understand how you
reconcile the fact that certain groups of individuals in this country have

198 THE DECLARATION OF INDEPENDENCE AND THE CONSTITUTION OF THE UNITED

STATES OF AMERICA (Roger Pilon ed., Cato Inst. 2013).
199 Cato's Mission, CATO INST., https://www.cato.org/mission
(last visited Jan. 20,
2021); e.g., David Ufberg, FederalistSociety Hosts Cato InstituteSpeaker, Discusses Criminal
Justice Reform, UNIV. OF MIA. SCH. OF L. (Nov. 1, 2017), https://www.law.miam
i.edu/news/2017/november/federalist-society-hosts-cato-institute-speaker-discusses-crimin
al-justice-reform; Roger Pilon, Cato at the FederalistSociety Convention, CATO INST.: CATO
AT LIBERTY (Nov. 19, 2013, 2:13 PM), https://www.cato.org/blog/libertarians-federalistsociety-convention.
200 THE DECLARATION OF INDEPENDENCE AND THE CONSTITUTION OF THE UNITED
STATES OF AMERICA, supra note 198, at 1-2, 4, 7; see Dr. Roger Pilon, FEDERALIST SOC'Y,

https://fedsoc.org/contributors/roger-pilon (last visited Jan. 30, 2021) (acknowledging Roger
Pilon as a Federalist Society Contributor).
201 See supra text accompanying note 138.
202 See supra text accompanying notes 151-155.
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had to continually go to the Supreme Court to get the rights that are
enacted in the Constitution, to get them enforced. 203
And then how do you reconcile that with the short time of slavery and
that thinking about denying people their inalienable rights when we still
had Plessy v. Ferguson in 1896, almost 100 years later where we were
really having state-sanctioned violence? 204 And I would say that that was
not the liberal wing at that time with that state-sanctioned violence.
And then with your response, if Professor Randall Kennedy has
anything to add to that comment, I would appreciate it. Thank you very
much.

Prof. Randy Barnett: I'm sorry, but I lost internet completely and
had to sign back in halfway through your question, so I didn't catch the
beginning of your question, which I take it was addressed to me.
Rashida MacMurry Abdullah: It was addressed to you. So the first
part of my question, you mentioned a comment talking about the liberal
wing of violence, particularly with the election. 205 You made a comment
that there was some concern because D.C. was boarded up, and so it was
more so being concerned that the liberal wing was going to be violent
rather than, I guess, the non-liberal wing or the right wing. 206 I always
find those terminologies of label not really helpful for the discourse. But I
did say that I appreciated that Professor Strossen changed the
conversation from discourse as opposed to debate because I do think that's
helpful. 207
But what I really want you to opine on is the how do you reconcile
this conversation about individuals who continually have to go to the
Supreme Court to enforce their rights in a way of protesting and making
sure that their voices are heard, and talking about this kind of liberal,
right-wing violence when we had such a long history of state-sanctioned
violence. And I would say that that could not be characterized as liberalwing violence, the state-sanctioned violence.

203 See, e.g., Obergefell v. Hodges, 576 U.S. 644, 680 (2015) (holding that same-sex
couples have a constitutional right to marry); Roe v. Wade, 410 U.S. 113, 153-55 (1973)
(holding that the constitutional right to privacy includes abortion); Brown v. Bd. of Educ.,
347 U.S. 483, 495 (1954) (holding that segregated educational facilities violate the Equal
Protection Clause).
204 See Plessy v. Ferguson, 163 U.S. 537, 550-51 (1896) (upholding "separate but
equal" legislation); see also THIRTY YEARS OF LYNCHING IN THE UNITED STATES: 1889-1918,
11-28 (1919) (compiling one hundred brutal accounts of lynchings with every lynch mob
except one escaping criminal punishment).
205 See supra text accompanying notes 151-155.
206

Id.

207

See supra text accompanying note 138.
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You had made a point about that it was a relatively short period of
time when we had the kind of discourse about antislavery, but I would
argue that that short-any day in slavery is probably a day too long. But
then it was not until 1896 where we had Plessy.208 So that's 100 years after
that discussion with respect to separate but equal. So hopefully, maybe
that's where you came back in. And then I said it would be great if
Professor Kennedy has a rebuttal to that as well. So thank you.
Prof. Randy Barnett: Right. Okay, I've got it now. By the way, I
really didn't use the word liberal to describe the violence that was being
feared in D.C. or anywhere else. I tend to reserve the word liberal for
liberal, and I like the fact that most liberals today call themselves
progressives 209 so I can reserve the term liberal for myself and for Nadine
Strossen. So, I didn't really label it. In fact, I don't believe I labeled it at
all. Nevertheless, I would probably say, if I was going to pick a label, I
would probably say leftist or something like that, to the left of everybody
else.
But be that as it may, I really think the more important part of your
question has to do with our history that you just alluded to at the end, and
I would say it's even worse than you say because Plessy was not the end.
Plessy was the middle of 100 years of state-sanctioned segregation, statesanctioned subjugation of one people on the basis of race by another people
in large parts of the country, in addition to other practices that were
happening in the North. 210 And this is a part of our history.
And again, this is emphasized in my case book. The Civil War may
have ended slavery, but it didn't end the problem that slavery was a
product of.211 And it took another 100 years to do that.212 And it has been
Plessy, 163 U.S. at 550-51.
See Asma Khalid, As More Democrats Embrace 'Progressive'Label, It May Not
Mean What It Used To, NPR (Oct. 29, 2018, 5:00 AM), https://www.npr.org/2018/10/29/659
665970/as-more-democrats-embrace-progressive-label-it-may-not-mean-what-it-used-to
(noting that an increased number of Democrats are embracing the "progressive" label).
210 See David F. Forte, Spiritual Equality, the Black Codes and the Americanization
of the Freedmen, 43 Loy. L. REv. 569, 600-03 (1998) (analyzing the oppressive nature of the
Black Codes adopted in the South before Plessy); see also Kenneth L. Karst, Paths to
Belonging: The Constitution and Cultural Identity, 64 N.C. L. REv. 303, 320-21 (1986)
(noting that Jim Crow laws were the successor of the Black Codes and that Jim Crow laws
subjugated blacks in the South after Plessy).
211 See Forte, supra note 210, at 584, 596 (noting that the Civil War and the
Thirteenth Amendment brought the end of slavery, but that white supremacy combined with
a dislike for blacks would be a significant obstacle to overcome to achieve equality); see also
U.S. CONST. amend. XIII (outlawing slavery).
212 See 42 U.S.C. §§ 2000a(a), 2000d, 2000e-2(a)-(d) (prohibiting discrimination based
on race in the Civil Rights Act of 1964); see also Legal Highlight: The Civil Rights Act of
1964, U.S. DEP'T OF LAB., https://www.dol.gov/agencies/oasam/civil-rights-center/statutes
208
209
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pointed out by better historians than me, it wasn't really the Supreme
Court that ended this discriminatory practice. 213 It was the organized
political pressure brought by African Americans themselves along with
other compatriots that they had throughout the '50s and the '60s which
culminated in congressional laws that helped address this practice. 214
Brown v. Board of Education was well in the rearview mirror when those
laws were passed in order to address this.215
So, at any rate, I would just say that a full account of our history
demands a recognition of that. But I will also say that it was, in my viewnow, this is where I expect a lot of constitutional law professors to get off
the boat-in my view, it was a failure to adhere to the original meaning of
the Fourteenth Amendment as well as the Thirteenth and Fifteenth
amendments, and a failure of judges to enforce that, or at least to allow
Congress to enforce the rights that were protected by those amendments
in the form of civil rights acts that were declared unconstitutional in the
1870's-that helped make possible 100 years of subjugation. 2 16
And so I believe this is a way of understanding why originalism,
which is the view of interpretation that I favor, is a good one. It's an
imperative one because I think our Constitution is now a legitimate
Constitution, a Constitution that, on balance, is a good Constitution

&

&

/civil-rights-act-of-1964#:-:text=In%201964%2C%20Congress%20passed%20Public,hiring%
2C%20promoting%2C%20and%20firing (last visited Jan. 22, 2021) (recognizing the Civil
Rights Act of 1964 as this country's most significant piece of civil rights legislation because
it eliminated the Jim Crow laws).
213 See Steven D. Schwinn, Civil Rights: Enduring and Revolutionary, INSIGHTS L.
Soc'Y, Winter 2014, at 4 (characterizing the Civil Rights Act of 1964 as marking the end of
Jim Crow); Jim Crow Laws, EQUAL JUST. INITIATIVE (May 1, 2014), https://eji.org/news
/history-racial-injustice-jim-crow-laws/ (noting that although the Supreme Court weakened
Jim Crow laws through cases like Brown, it was ultimately the Civil Rights Act of 1964 that
ended Jim Crow).
214 See The Politics of Passing 1964's Civil Rights Act, supra note 195 (describing the
Civil Rights Act of 1964's political process from African American demonstrations in the 50's
and 60's through Presidents Kennedy and Johnson's efforts to pass the bill); see also Today
in Civil Rights History: Civil Rights Act of 1964 Becomes Law, LEADERSHIP CONE. ON CIV.
HUM. RTS. (July 2, 2009), https://civilrights.org/2009/07/02/today-in-civil-rights-history-civilrights-act-of-1964-becomes-law/#:~:text=Forty%2Dfive%20years%20ago%20today,Act%20of
%201964%20into%201aw.&text=Board%20of%20E ducation%2C %20which%20held,toward
%20desegregation%20and%20equal%20rights (noting that the efforts of African Americans
placed significant pressure on Congress and the President to act).
215 Brown v. Bd. of Educ., 347 U.S. 483 (1954); see also Civil Rights Act of 1964, Pub.
L. No. 88-352, 78 Stat. 241 (being adopted ten years after Brown).
216 See The Civil Rights Cases, 109 U.S. 3, 20-25 (1883) (holding the Civil Rights Act
of 1875 was unconstitutional under the Thirteenth and Fourteenth Amendments); see also
Robert Longley, About the Civil Rights Cases of 1883, THOUGHTCO., https://www.thou
ghtco.com/1883-civil-rights-cases-4134310 (Jan. 17, 2020) (noting that the Court's decision
in the Civil Rights Cases allowed the states to begin introducing segregation policies).
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because of not only what happened at the founding but how the
Constitution has been changed by amendments since then. 21 7
Prof. Randall Kennedy: We have a really remarkable thing going
on now because, Randy, you sound like you're an intellectual comrade of
America's most distinguished living historian, Eric Foner. 21 8 His latest
book, The Second Founding, is completely consistent with your view. 21 9
Foner suggests that if the Reconstruction Amendments were
interpreted as originally intended, they would give a lot of oxygen to a
mission that still needs to be carried out in our country, insofar as racial
justice is concerned. 220
With respect to your other questionProf. Randy Barnett: Can I respond to that?
Prof. Randall Kennedy: Yeah, sure.
Prof. Randy Barnett: I'm a big fan of Eric's. He was a Salmon Chase
lecturer of the Georgetown Center for the Constitution, 221 which I
direct. 222 And I'm a big fan of his work. I've been greatly influenced by his
work.

I don't agree with every claim he makes about the original meaning
of these amendments, but on balance, he's a hero because he, in the 1970's,
was first among all from the radical left that fought back against the
Dunning School of History, which celebrated the great lost cause of the
states' rights movement representing the South. 223 It was a complete
217 See U.S. CONST. amend. XIII (outlawing slavery); id. amend. XIV (granting equal
protection of the laws and ensuring due process of law); id. amend. XV (guaranteeing black
Americans the right to vote); see also John 0. McGinnis, How Originalism Energizes the
Amendment Process, LAW & LIBERTY (Sept. 14, 2017) (arguing that the amendment process
is the proper method to add constitutional rights).
218 Foner, Eric: DeWitt Clinton Professor Emeritus of History, COLUM. UNIV. DEPT OF
HIST., https://history.columbia.edu/person/foner-eric/ (Oct. 2, 2019, 9:18 AM).
219 ERIC FONER, THE SECOND FOUNDING: HOW THE CIVIL WAR AND RECONSTRUCTION
REMADE THE CONSTITUTION (2019).
220 Id. at xxiv-xxv (discussing the historical and original interpretations of the
Thirteenth, Fourteenth, and Fifteenth Amendments).
221 Salmon P. Chase DistinguishedLecture & Faculty Colloquium, GEO. CTR. FOR THE
CONST., https://www.law.georgetown.edu/constitution-center/chase-lecture-and-colloquium/
chase-lecture-colloquium/ (last visited Jan. 22, 2021) (listing Eric Foner as a Salmon Chase
lecturer).

222 Our Team, GEO. CTR. FOR THE CONST., https://www.law.georgetown.edu/constitut

ion-center/our-team/ (last visited Jan. 22, 2021) (listing Professor Randy Barnett as the
Center's director).
223 See Luke E. Harlow, Forum: The Futureof Reconstruction Studies, J. OF CIV. WAR
ERA,
https://www.journalofthecivilwarera.org/forum-the-future-of-reconstruction-studies/
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became
totally
associated
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the
word
"carpetbaggers" 224 and in which President Grant is disparaged,
notwithstanding the fact that he fought so hard for civil rights. 225
It's Eric Foner from the radical left who was the first person to push
back against this. And he told us when he came to our conference that he
got into this as a result of doing a high school presentation in which he
pushed back against the conventional wisdom that he had in his high
school in New York, and that's what started him on this quest. So yeah,
I'm a big fan of his. He's influenced me. And I recommend people read his
work.

But of course, he's not alone. I would also recommend people read the
work of Sean Wilentz, who's written his book, No Property in Man, which
is a reevaluation of antislavery sentiment at the Constitutional
Convention and the degree to which antislavery delegates pushed back
against proslavery delegates who tried to insert the concept of property of
man in the text of the Constitution and failed to do so. 226 And as a result
of their failure, it allowed an antislavery constitutionalism to develop
consistent with the text of the Constitution afterwards. 227 That was a
major accomplishment that they did. And I highly recommend Sean's
book, No Property in Man, which the Center for the Constitution will be
giving its 2021 Cooley Book Prize to, to honor. 228
And now, I interrupted you. You were going to make a second point.

Prof. Randall Kennedy: No, let's proceed. Thank you.
Hon. Kenneth Lee: We have about five more minutes, so maybe we
could take one more question. Let's see, Alexander Cohen, if you can
unmute and ask your question.
He may have dropped off. All right, so we'll move on to Susan
Lehman, can you unmute?

(last visited Jan. 30, 2021) (highlighting Eric Foner's significant impact on the historical
understanding of Reconstruction).
224 Eric Foner, Opinion, Why Reconstruction Matters, N.Y. TIMES (Mar. 28, 2015),
https://www.nytimes.com/2015/03/29/opinion/sunday/why-reconstruction-matters.html.
225 Richard G. Mannion, The Life of a Reputation: The Public Memory of Ulysses S.
Grant 14-15, 270-71 (2012) (Ph.D. dissertation, Georgia State University).
226 SEAN WILENTZ, No PROPERTY IN MAN 26, 57 (2018).
227
228

Id. at 163-64, 268.
See Thomas M. Cooley Book Prize, JudicialLecture & Symposium, GEO. CTR. FOR

THE CONST., https://www.law.georgetown.edu/constitution-center/chase-lecture-and-colloq
uium/thomas-m-cooley-book-prize-symposium/#:~:text=The % 2 0 2 0 2 1 %20Thomas%20M.,Ha
rvard%20University%20Press%2C%202018) (last visited Jan. 23, 2021) (announcing that
Wilentz's book No Property in Man will win the 2021 Thomas M. Cooley Book Prize).
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Susan Lehman: It seems to me that the woke culture is a practice
of a sort of reverse motivation assignment. So, take, for example, Breonna
Taylor. Here is a person who's a black American, and very, very tragically
shot to death by somebody who is a white American. 229 And so then it's
assumed that there are racial motivations in other things as well, other
cases not involving police.
So, you're assigning motivation. And if somebody gets fired from their
job or other consequences for being an active supporter of Donald Trump,
well, then, you must be at least a sympathizer. It takes the individual out
of it. So, Breonna Taylor is a member of one group. The police officer is a
member of another group, ethnic group, and racial group, so it seems to
negate the concept of the individual altogether. How do you have
individual rights if you negate the concept of the individual altogether?
That's part one.
And then the other very simple question is at what point, especially
with people who are not in public life, does it become slander and libel?
That's all.
And by the way, I think that many of the answers to our problems
are not in the state. That's not to say the challenges aren't there, but I
think many of them are-the solutions are spiritual and interpersonal.
There have been Skinheads, such as Christian Picciolini, who had
changed because he opened a music store and started having interactions
with the black Americans in his neighborhood who were shopping at his
store, struck up a conversation with one young man whose mother was
going through cancer. 230 And Christian had a relative who had died of
cancer. 231 So all of a sudden, here are these bridges.

Hon. Kenneth Lee: We have only a couple more minutes, so ifSusan Lehman: Okay. Well, I went on because you guys hadn't
jumped in on my question. So those are my questions. How do you have
individual rights when there's not a concept of the individual? And at what
point does this become slander and libel?
Prof. Randall Kennedy: We confront a crisis that challenges us on
many levels. It's political. It's cultural. It's social. It's spiritual. So yes, we
will have to tap many sources to derive the strength we will need to lift
our country to a higher plane.
229 Dylan Lovan, 2 Detectives Involved in Breonna Taylor's Death Are Fired, AP NEWS
(Jan. 6, 2021), https://apnews.com/article/breonna-taylor-cops-fired-910c87438ebc09e74eac8
a4f4678fb63.
230 Natasha Lipman, Christian Picciolini: The Neo-Nazi Who Became an Anti-Nazi,
BBC (Dec. 5, 2020), https://www.bbc.com/news/stories-54526345.
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On the issue of racial accusation, people ought to be careful in making
allegations of racism. It is true, though, that there are all too many
accurate, substantiated, and heart-breaking stories of black people being
racially harassed, or worse, by police. That is no figment of the
imagination. That is a fact of life that needs urgent redress. This is a
problem that has been quantified. 232 This is a problem about which
everyone ought to be deeply concerned.
Finally, I know that we're about to get the hook. I want to emphasize
again, going back to my initial comment, that The Federalist Society has
principles and policies that should be applied more rigorously to the
administration of criminal justice. 233 Members of the Federalist Society
too, should be out in the street demanding liberty and justice for all.
Thank you.
Prof. Nadine Strossen: Amen.

Prof. Randy Barnett: The last thing I want to say is that the last
book I would want to plug is a book called Freedom National: The
Destruction of Slavery in the United States, 1861-1865 by a historian
named James Oakes. 234 It is a story of the Republican Party, what it did,
and how much more effective it was at doing what it did than it's given
credit for, particularly by the Dunning School as well as others.235 So, I
highly recommend that book along with the others I've talked about.
Hon. Kenneth Lee: Thank you to all the panelists and the audience.
I know we could go on and on about this topic, but we have a time limit.
So, thank you again.
Prof. Nadine Strossen: Thank you, Judge Lee.
Prof. Randy Barnett: Bye, everybody.

Prof. Randall Kennedy: Bye, Randy. Bye, Nadine.
Prof. Nadine Strossen: Bye, Randys.

232 See Frank Edwards et al., Risk of Being Killed by Police Use of Force in the United
States by Age, Race-Ethnicity, and Sex, 116 PNAS 16793, 16793-96 (2019) (analyzing the
levels of inequality in police treatment by race and concluding that black receive the most
disparate treatment).
233 See supra notes 32 and accompanying text.
234 JAMES OAKES, FREEDOM NATIONAL: THE DESTRUCTION OF SLAVERY IN THE UNITED

STATES, 1861-1865 (2013).
235 Id. at xiv-xxiv.

